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No. 10198 ; 

NORRIS, INCORPORATED, Appellant , 
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■ f 
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;i 
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COPELAND GRAY, Individually and as Mem¬ 
bers of the National Labor Relations Board, 

Appellees. 

BRIEF AND APPENDIX FOR APPELLANT 

JURISDICTION 

This is an appeal from an order of the District Court of the 
United States for the District of Columbia denying a temporary 
injunction restraining the National Labor Relations Board and 
its members from ordering and holding an election among the 
employees of Appellant to determine if they desire representa¬ 
tion by the Bakery and Confectionery Workers International 
Union of America, Local No. 42, A.F.L., for the purposes of 
collective bargaining. 





The .verified Complaint in the District Court-alleges that the 
Board and its members have denied Appellant a hearing on the 
Union's petition for certification as representative of Appellant’s 
employees in violation of the explicit requirement of Section 
9 (c)(1) of the National Labor Relations Act , as amended, 
49 StaL 453; 61 StaL 143, 29 U.S.C. 159 (c) (1), and in dis¬ 
regard of the Constitutional requirement of due process of law 
as contained in the Fifth Amendment of the Constitution of die 
United States. Irreparable injury and damage and no adequate 
remedy at law are alleged as a basis for equitable relief prayed 
of die District Court under its original jurisdiction provided by 
Tide 28 U. S. Code Judiciary and Judicial Procedure, Sec. 
1337. Jurisdiction of this Court to review the judgment of the 
District Court denying the temporary equitable relief prayed 
is provided by Tide 28 U. S. Code Judiciary and Judicial Pro¬ 
cedure, Sec. 1292. 


STAT] 


Mw IM 


NT OF THE CASE 


Appellant is a Georgia corporation engaged in the manufac¬ 
ture and sale of high grade packaged candies. It maintains in 
the City of Atlanta a factory where it employs several hundred 
persons. That it is engaged in commerce is readily admitted 
(Appellant’s App. 1, 2). 


: In 1945, the Bakery & Confectionery Workers International 
Unio n of America, Local No. 42, A.F.L., the same Union as 
here involved, contended that it had been designated by the 
employees of Appellant as exclusive representative for the 
purposes of collective bargaining. An election was held at that 
time, and it was ultimately determined that the Union had not 
been selected as the bargaining representative of Appellant’s 
employees (Appellant’s App. 2). 


V 



: In November, 1948, the same Union filed a petition with 
die National Labor Relations Board, through the Tenth Regional 
office; in Atlanta, contending that it had been designated by a 
substantial number of Appellant’s employees as their exclusive 
bargaining agent, and requested that it be certified as such 
representative for substantially all of Appellant’s employees 
Appellant’s App. 2). 


'..i 

A hearing was ordered by the National Labor Relations 
Board, to be held in Atlanta, at a time and place specified, and 
due notice of the hearing was given (Appellant’s App. 2). : | 


At the hearing the Union was represented by its business 
agent alone. This person was the same individual signing the 
petition for certification on behalf of the Union. Whenasked 
how he proposed to show that the Union had an interest . hi the 
matter and that there was a question affecting representation in 
commerce, he stated frankly and emphatically that the only 
means of establishing such facts were cards which he had with 
him, and which he contended were signed by Appellant’s em¬ 
ployees, authorizing the Union to represent them. He refused 
to produce these cards and did not testify with respect to die 
Union’s interest (Appellant’s App. 3). Appellant sought to 
have the cards produced and to have some evidence of interest 
shown. The hearing officer emphatically denied and refused all 
such efforts by Appellant and emphatically and frankly stated 
that no showing of interest would be required, and that 1 no 
evidence with respect to a matter of representation affecting 

commerce would be required; that die Board had made its oil 

, 1 

independent ex parte investigation with respect to these matter*; 
and that the result of its investigation and die basis for its cootf 
elusion would not be made a part of the record (Appellant** 
App. 3),. j,With such a statement of policy and intention, Ap^ 
pellant announced that it felt the hearing a mere sham 
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and protease, and took no further part in it, except to move 
before adjournment for dismissal of the petition for lack of a 
showing, of interest and for lack of a showing of a question af¬ 
fecting representation in commerce (Appellant’s App. 4, 5). 
This motion was reserved by the hearing officer for ruling by 
ffie Board and the hearing was concluded. 

Several days following conclusion of the hearing an attorney 
representative of die Board called on Appellant’s counsel and 
Stated that the record made at the hearing was inadequate and 
dzat it did not contain sufficient evidence for the Board to con¬ 
sider die question of representation. He asked if Appellant 
would consent to a reopening or a resumption of the hearing 
that a record upon which the Board could base a determination 
might be made. He was informed by Appellant’s counsel that 
if the Union would be required at such reopened hearing to 
make a showing of interest and the existence of a question of 
representation affecting commerce, that Appellant would co¬ 
operate in every way possible. This attorney for the Board stated 
that it was not the Board’s policy to require such a showing; 
that die Board had made an independent investigation of its 
own, and that it did not propose to adduce or permit the intro¬ 
duction of evidence touching on the question of the Union’s 
interest, or on the question of representation affecting commerce. 
Appellant’s counsel stated that the company, under such cir¬ 
cumstances regarded the whole proceeding as a sham and pre¬ 
tense, but that Appellant would appear at the hearing and fur¬ 
nish such evidence as it might have on its operations and em¬ 
ployee classifications, on the assumption that before the hearing 
was concluded some evidence would be adduced or permitted on 
die question of interest and representation affecting commerce 
(Appellant’s App. 4, 5). 

The hearing was reopened by the Regional Director at a 
designated time and place, and due notice was given (Appel- 


s 


lant’s App. 4). The Union was represented alone at die hear* 
mg by its business agent, die same person who r e pre s ented if 
previously and who signed the petition for certification. Appel¬ 
lant appeared through its counsel and its officers under subpoena. 
Appellant’s position, as previously stated, was again frankly 
and fairly stated at the opening of die resumed hearing and its 
officers gave voluminous testimony on the matter of employee job 
classifications and its plant operation and setup as a basis for 
die Board’s determination of the appropriateness of the Unit 
(Appellant’s App. 5). Appellant then endeavored to adduce 
from the Union some evidence of its interest in die matter, but 
was enjoined in this respect by the hearing officer, who an* 
nounced die Board’s position as previously stated by him, and 
as previously stated by die hearing officer at die original hear* 
mg. Appellant thereupon moved again that the petition for 
certification be dismissed for lack of showing of interest ami 
for lack of evidence on a question of representation affecting 
commerce. This motion was reserved for determination by the 
Board (Appellant’s App. 5). 


On March 3, 1949, the National Labor Relations Board 
issued its Decision and Order Directing an Election, in which 
it denied the motions to dismiss, and in which it defined the 
appropriate Unit and in which it ordered and directed its 

Regional Director, Paul L. Styles, to conduct an election amongst 
the employees of Appellant in the appropriate Unit, within thirty 

i 

days of its Decision and Direction (Appellant’s App. 5). 


Pursuant to the Board’s Direction, die said Paul L. Styles, 
Regional Director, issued a notice to Appellant, and for dis¬ 
semination to Appellant’s employees, to the effect that on 
Friday, April 1, 1949, he would conduct an election amongst 
die employees of Appellant in die appropriate Unit as defined 




fey die Board, on the ground floor of Appellant’s factory build¬ 
ing between Appellant’s working borers' of 12 Noon and 2:30 
PAL, for the purpose of determining if the employees desired 

the Union involved as their exclusive representative for the 

.**••••• .... . . - * • •' •••* ,\*\ 

purposes of collective bargaining under the National Labor 
Relations Act (Appellant’s App. 6).^ . . -j 

: This action was instituted for the purpose of enjoining and 
restraining the election pursuant to the Board’s order, on the 
grounds that the order or direction is void, that holding of the 
election will irreparably injure and damage Appellant and 
deprive it of its property without due process of law, and that 
no adequate appeal or remedy at law is provided. The District 
Court denied the relief prayed, its Order reading: “Application 
fpr temporary restraining order denied. 3/31/49 David A. 
Fine.” (Appellant’s App. 9). This Appeal was perfected and 
tin motion of Appellant an order was issued by this Court staying 
the election until the appeal could be heard and determined 
(Appellant’s App. 11). 


THE STATUTE INVOLVED 

The action arises under the National Labor Relations Act, 
49 StaL 453; 29 U.S.C. sec. 159 (c), as amended by the Labor 
Management Relations Act of 1947, 61 StaL 143; 29 UJ5.C. 
sec. 159 (c) (1), the applicable provision being Section 9 (c) 
(1), which provides that: 

Y < ’■ _ .. , * * 

“Whenever a petition shall have been filed, in accordance 

; with such regulations as may be prescribed by the Board — 

“(A) by an employee or group of employees or any 
individual or labor organization acting in their behalf 
alleging that a substantial number of employees (i) wish 


-employer declines to recognize their represenfcativeas 
•. •, V: • the representative defined in section 9 (a), or <(ii)r assert 
. . that the.individual or labor organization, which, has been, 
certified or is being currently recognized by their em¬ 
ployer as the bargaining representative, is ho longer a 
representative as defined in section 9 (a); or ; • 

“(B) by an employer, allying that one or more in¬ 
dividuals or labor organizations have presented to him: 
a claim to be recognized as the representative defined 
in section 9 (a); 

_ * . • • ; ' 

die Board shall investigate such petition and if it has rea¬ 
sonable cause to believe that a question of representation 
affecting commerce exists shall provide for an appropriate 
hearing upon due notice. Such hearing may be conducted 
by an officer or employee of the regional office, who shall 
not make any recommendations with respect thereto. If the 
Board finds upon the record of such hearing that such a 
question of representation exists , it shall direct an election 
by secret ballot and shall certify the results thereof. (Italics 
added) 

The section before amendment by the Labor Management 
Relations Act of 1947, was as follows: 

j* •• * 

• “Whenever a question affecting commerce: arises concern-, 
ing the representation of employees, the Board may investi¬ 
gate such controversy and certify to die parties, in writing, 

.* the name or names of the representatives that have been 
designated or selected. In any such investigation, the Board 
shall provide for an appropriate hearing upon due notice, 
either in conjunction with a proceeding under section 160 
of this tide or otherwise, and may take a secret ballot of 
employees, or utilize any other suitable method to ascertain 
such representatives.” 
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STATEMENT OF POINTS 

Appellant contends that the District Court erred in denying 
die injunctive relief prayed on the following grounds: 

•• 

‘ 1 

The order directing election and upon which the election 
is to be held is void. 1 


n 

An election without a hearing is a denial of due process 
of law. 

S ' . 

m 

« t 

• _ m _ * “ t #■'.*** - ■ 

Hie District Court has jurisdiction to grant die relief 

prayed and should have granted it. 

SUMMARY OF ARGUMENT 

Appellant’s argument is in three divisions and may be fairly 
summarized as follows: 

1. The National Labor Relations Act, by die express and 
/ unambiguous language of Section 9 (c) (1), requires an 

appropriate hearing as a condition precedent, and as a 
basis for an election, and an order of election without die 
' required hearing is void. 

2. In providing a hearing as a condition precedent and 
as a basis for an election. Congress has recognized the Con* 

• sdtutional requirement of due process, and a denial of the 
hearing is a denial of due process. 
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: . 

3. Under the general equity powers of the Ehstrict Courts 
of the United States, injunctive relief may and should be 
accorded one who is threatened with irreparable injury for. 
which there is no adequate remedy at law by an administra¬ 
tive officer of the government proceeding in direct violation 
of the statute under which he purportedly functions or in 
violation of the complainant’s Constitutional rights. 


ARGUMENT 


. The Order Directing Election Is Void 

, i .1 

The Act, before amendment, provided for a hearing on the 
question of certification of representatives for the purposes of 
collective bargaining, but did not prescribe that it should be 
had before election. An election for determining die question 
was not essential since it could be determined in other ways. 
It could be determined by election or “in conjunction with a 
proceeding under section 160,” or by “any other suitable 
method.” 


In Inland Empire District Council v. Millis , 325 U.S. 697, 
699 (1945), it was contended by the complaining Union that 
“they were denied the ‘appropriate hearing’ which Section 9 (c) 
requires and that the effect was not only to deprive them of the 
statutory right to hearing but also to deny them due process of 
law contrary to the Fifth Amendment’s guaranty.” The action 
was begun in the District Court for the District of Columbia 
(not reported) seeking injunctive relief requiring members of 
the Board to vacate an order of certification or, in the alterna¬ 


tive, a declaratory judgment that the certification order was 
invalid. The District Court declined to dismiss the suit, upon 
motion alleging that the court was without jurisdiction of the 
subject matter. Upon appeal to this Court (79 App. IXC. 214, 


v 




144 ;Fr [2] 539), the judgment of the District ^Gouit was re¬ 
versed; this.Court holding (Groner, Chief Justiee, dissenting), 
thatthe statutory review provided by the Act is exclusive. The:; 
Supreme Court concluded that a full and complete hearing was- 
affordedbythe Board upon motion or request of the complain¬ 
ing Union and that the complaint was simply as to the time of 
the hearing, the Union contending that the statute and due. 
process of law required the hearing before election and not after. 
The Court said, 325 U.S. 697, at page 709: 

" 4 ♦ ^ Petitioners dp not contend that the hearing was a 

. sham or that the Board did not consider their objections. 

\ They do not ask for review upon the merits. Their only 
* “ objection is that the hearing came too late. That objection- 
rr: is not-tenable in view of the statute’s terms and intent.” 


It was held that the statute was fully complied with by the 

, 

Board affording full and appropriate hearing on the conten¬ 
tions of the complaining Union, and that no question of due 
process was properly presented since a hearing was afforded 
before effect was given to the Board’s order. 


Since the decision in the Inland Empire District Council case, 
supra, the statute has been amended and, as so amended, the sec¬ 
tion providing for certification of representatives has been mate¬ 
rially changed. Now, by the terms of Section 9 (c) (1), almost 
anyone, claiming that a substantial number of employees wish to 
be represented for collective bargaining and that their employer 
declines to recognize their representative, may file a petition 
with the Board for certification as the exclusive bargaining rep¬ 


resentative of such employer’s employees. The Act provides, 

l ** J % f m 

however, that the Board shall make a preliminary investigation 
of such petition and M if it has reasonable cause to believe that 
a question of representation affecting commerce exists shall 







provide for an appropriate hearing upon due 'notice.” Tins' 
hearing; in accordance with die' Act’s terms, may be conducted 1 
by an officer or employee of the Board’s regional office, but such- 1 
hearing officer “shall not make any recommendations frith 
respect thereto.” The Board alone must determine die question 
and only upon the record made at the required hearing. “If 1 
the Board finds upon the record of such hearing that such a- 
question of representation exists, it shall direct an election by : 
secret ballot and shall certify the results thereof.” - - : • • j» 
— ■;•••• • ■ •• v-"- HTr-r.. j.n &W.bnvcy : -''; 

. The language of the statute seems clear and explicit Repre¬ 
sentation may . now be determined only by secret ballot in an 
election directed by the Board, and before such election may 
be directed an appropriate hearing must be held and die record 
of such hearing must show that a question of representation 


In this case. Appellant insisted that unless evidence were 
introduced in the record to show the petitioning Union’s interest 
there could be no determination of a question of representation 
affecting commerce. No such evidence was introduced and Ap¬ 
pellant’s contention was met with the bald assertion that no 
such evidence was required and that die Board had made its 
own independent, ex parte, investigation on that matter and was 
satisfied. Motion to dismiss the petition before the Board was 
made by ;Appellant on the ground that no interest of die peri-* 
tioning Union was shown and this motion overruled. 

Counsel for Appellees, before the District Cotut when argu¬ 
ments were made for and against the grant of injunctive relief 
as prayed, and before this Court when Appellant’s motion for 
an order staying the election was argued, stated frankly and; 
positively that it was not the Board’s policy to hear or to permit 
the introduction, of evidence on the interest of a Union petition- 
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ing for certification. He clearly stated that the Board made such 
determination outside die required hearing and on its own ex 
parte investigation. 

4 • . 

It seems obvious from the clear terms of Section 9 (c) (1) 
of the Act that Congress intended that those interested in a 
representation proceeding would be afforded every safeguard 
and that no determination of such a matter should be made 
except by election, directed only upon a record made in an 
appropriate hearing after due notice. 

If what is said be sound, then the Appellees are purporting 
to act here upon a void order or direction of election. This posi¬ 
tion is authoritatively supported by the Supreme Court in 
Morgan v. United States , 298 U.S. 468 (1936), where is was 
said, at page 473: 

“Before reaching these questions we meet at the threshold 
of die controv e rsy plaintiff’s additional contention that they 
have not been accorded the hearing which the statute re¬ 
quires. They rightly assert that the granting of that hearing 
is a prerequisite to the making of a valid order.” 

And at page 477: 

“ * * * For the statute itself demands a full hearing and 
the order is void if such a hearing was denied.” 

An Election Without a Hearing la a Denial of 
Due Process of Law 

The election which this suit seeks to enjoin is ordered to be 
held on die premises of Appellant between Appellant’s work¬ 
ing hours of 12 Noon and 2:30 P.M. (Appellant’s App. 6). 
Such an election, die verified complaint alleges, will: u * * * 




interfere with and disturb Plaintiffs employer-employee rela¬ 
tionship, bring about confusion and discord between employees 
and between Plaintiff and its employees, cause interruption, 
slowdown and even cessation of work in Plaintiffs plant, to 
Plaintiffs great loss and damage in money and other property 
of value.” (Appellant’s App. 6). The verification affidavit of 
Appellant’s vice-president, George W. Greenwood, is to the effect 
that “ * * * the election, * * * will occasion Norris, Incorpora¬ 
ted, a loss in excess of $1,000.00 * * * ” (Appellant’s App. 9). 

If the election is held as ordered. Appellant will be deprived 
of more than $1,000.00, will be disturbed in its normal factory 
operation and will suffer a substantial disturbance of its em¬ 
ployer-employee relationship. If due process of law is accorded 
Appellant in this loss it has no valid complaint on that score. 

Section 10 (f) of the National Labor Relations^ Act, as amend¬ 
ed, 61 StaL 146, 29 U.S.C. sec. 160 (f), provides for review 
of a final order of the Board on petition of any person aggrieved 
addressed to the Circuit Court of Appeals of the United States 
in the circuit “wherein the unfair labor practice in question was 
alleged to have been engaged in or wherein such person resides 
or transacts business, or in the United States Court of Appeals 
for the District of Columbia.” And Section 9 (d), 61 Stat. 143, 
29 U.S.C sec. 159 (d), provides that: 

r f i ' 

__ j 

“Whenever an order of the Board made pursuant to sec¬ 
tion 160 (c) of this title is based in whole or in part upon 
facts certified following an investigation pursuant to sub¬ 
section (c) of this section and there is a petition for die 
enforcement or review of such order, such certification and 
the record of such investigation shall be included in die 
transcript of the entire record required to be filed under 
subsection (e) or (f) of section 160 of this tide, and there¬ 
upon the decree of the court enforcing, modifying, or setting 
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or: 


in whole or inpart die order of the Board shall be 
made and entered upon; the pleadings; testimony* and pro¬ 
ceedings set fordi in such transcript/’ 


rti 


-It is seen from the last above quoted provision of.the Act 
that a review by this Court or by a Circuit Court of Appeals is 

* • « . C »»• »• • ^ "• V . • «* J • », v *< F >• s, . S • •••■ , ^ I ■ • « ^ < • *# * ■ • ■ 

provided from an order of the Board finding one guilty of an 
unfair labor practice for refusal to bargain with a representa¬ 
tive certified by the Board and ordering such persons to cease 
and desist from such unfair labor practice. 


if the election here ordered is held and die petitioning union 
is selected by a majority of Appellant’s employees as their bar¬ 
gaining representative and the Board certifies the Union as the 
re p resent a tive of Appellant’s employees. Appellant may refuse 
to recognise die Union and to bargain with it and may thus 
induce the preferment of an unfair labor practice charge against 
it, which, if sustained by the Board, may result in a Board 
cease and desist order. Appeal could be made to this Court or 
to an appropriate Circuit Court of Appeals, which could, if 
proper, modify or set aside the Board’s cease and desist order. 
Appellant concedes, for the purposes of this argument only, that 
after the election, if won by the Union, it could not complain 
that it had no adequate remedy at law. It is common knowledge 
that refusal to recognize a Union certified by the Board as bar¬ 
gaining representative usually results in a strike and tremen- 

dous loss and damage. Therefore, it would seem that to have 
one’s day in court under the circumstances related is like having 
to serve one-half of a sentence for crime as a prerequisite to 

fair trial for die offense. However that may be, it is conceded 

(• -- . \ * - * , ' 

for die purpose of this argument that Appellant could not com¬ 
plain, except through such appeal, after an election is won by 
the Union. 
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? i If the Union should not win tbedection- there w obviously no 
way that Appellant may have its cause.reviewed orreeover its 
loss by reason of the milawful art of^ie,directing 
the election. Loss of the election could not result in certification 


* • i i •* * . t • i 

and would not require recognition of die Union by Appellant, 
and consequently no unfair labor practice for refusal tobargain 
could result : *• .' : 1 ; ' 


It is too well settled to admit of dispute that administrative 
agencies making detenninatiousand issuing directivesttataf- 
feet the property and other substantial rights of persons must 
afford full and appropriate hearing and make such determina¬ 
tions and issue such directives on the matter, adduced.*! such 


hearing. Such procedure is guaranteed by the due process clause 
of the Fifth Amendment to the Constitution. Shields y.Utoh 


Idaho R. R. Co. 305 U.S. 177 (1938); Morgan v. United States , 
304 U.S. 1 (1938); Morgan v. United States, 298 .U.S. 468 
(1936); Interstate Commerce Commission v. Louisville & Nash- 
viiie R. Co., 227 U.S. 88 (1913). 


It may be contended by Appellees that the authority of these 
and like cases is confined to administrative determinations and 
directives which are quasi-judicial in character, and that die 
function of the Board under Section 9 (c) (1) of die Act, as 
amended, is not of such character. The obvious answer is that 
Congress by the clear terms of Section 9 (c) (1) recognized die 
administrative function in this instance as having such chhracter 
and explicitly provided every safeguard that due process of law 
requires. j 

In Interstate Commerce Commission v. Louisville & Nash* 
ville R. Co., 227 U.S. 88 (1913), die railroad attacked ah 
order of the Commission and sought an injunction on the ground 
that the full hearing provided hy the statute involved was not 
accorded by the Commission, and that enforcement of the order 
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would deprive the railroad of its property and right to make 
rates without due process of law. The Commission contended 
that its order was conclusive and could not be set aside even 
if the finding upon which it was based was wholly without sub¬ 
stantial evidence to support it The Court with respect to this 
contention said: 

“But the statute gave the right to a full hearing, and that 
conferred the privilege of introducing testimony, and at the 
same time imposed the duty of deciding in accordance with 
die facts proved. A finding without evidence is arbitrary and 
baseless. And if the government’s contention is correct, it 
would mean that the Commission had a power possessed by 
no other officer, administrative body, or tribunal under our 
government. It would mean that, where rights depended 
upon facts, the Commission could disregard all rules of evi¬ 
dence, and capriciously make findings by administrative 
fiat. Such authority, however beneficently exercised in one 
case, could be injuriously exerted in another, is inconsistent 
with rational justice, and comes under the Constitution’s con¬ 
demnation of all arbitrary exercise of power.” 

In Morgan v. United States , 298 U.S. 468 (1936), where the 
contention was made that denial of a full hearing in an admin¬ 
istrative proceeding was a denial of due process of law, the 
Supreme Court, page 477, said: 

“ * * * If upon the facts alleged, the ‘full hearing’ required 
by the statute was not given, plaintiffs were entitled to prove 
the facts and have the Secretary’s order set aside. Nor 
is it necessary to go beyond the terms of the statute in order 
to consider the constitutional requirement of due process as 
to notice and hearing. For the statute itself demands a full 
hearing and die order is void if such a hearing was denied.” 

And further, at page 480, it was said: 

“A proceeding of this sort requiring the taking and weigh- 
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mg of evidence, determinations of fact based upon the con¬ 
sideration of the evidence, and the making of an order sup¬ 
ported by such findings, has a quality resembling that of a 
judicial proceeding. Hence it is frequently described as a 
proceeding of a quasi-judicial character. The requirement 
of a ‘full hearing’ has obvious reference to the tradition of 
judicial proceedings in which evidence is received and 
weighed by the trier of the facts. The ‘hearing’ is designed 
to afford the safeguard that the one who decides shall be 
bound in good conscience to consider the evidence, to be 
guided by that alone, and to reach his conclusion unin¬ 
fluenced by extraneous considerations which in other fields 
might have play in determining purely executive action. The 
‘hearing’ is the hearing of evidence and argument. If the one 
who determines the facts which underlie the order has not 
considered evidence or argument, it is manifest that die 
hearing has not been given.” 

The Morgan case, quoted from above, was again before the 
Supreme Court, 304 U.S. 1 (1938), and the Court there said, 
at page 19: 

“Congress, in requiring a ‘full hearing’ had regard to 
judicial standards, — not in any technical sense but with 
respect to those fundamental requirements of fairness which 
are of the essence of due process in a proceeding of a ju¬ 
dicial nature. * * * ” 

“The answer that the proceeding before the Secretary was 
not of an adversary character, as it was not upon complaint 
but was initiated as a general inquiry, is futile. It has regard 
to the mere form of the proceeding and ignores realities.” 

The Supreme Court in Shields v. Utah Idaho R. R. Co ., 305 
U.S. 177 (1938), said that where Congress provides by a 
statute for action by an administrative body only after a hear¬ 
ing is had legal effect must be given to the Congressional re¬ 
quirement of a hearing, as Congress obviously intended by so 
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providing to comply with the requirements of due process. Hie 
exact language of the Court in this respect is found at page 182 
of tiie decision as follows: 

“ * * * the ‘hearing’ is a hearing of evidence and argument. 
Morgan v. United States, 298 U.S. 468, 480. And the mani¬ 
fest purpose in requiring a hearing is to comply with the 
requirements of due process upon which the parties affected 
by the determination of an administrative body are entitled 
to insist Interstate Commerce Com’n v. Louisville & Nash¬ 
ville R. Co., 227 U.S. 88, 91. The Commission is not only 
authorized but ‘directed’ to give the hearing and make the 
determination when requested. We cannot think that a de¬ 
termination so prescribed and safeguarded was intended to 
have no legal effect” 

In tiie case of Waite , et al v. Macy , et al ., 246 U.S., 606 
(1918), the Supreme Court held that the complaining party 
was entitled to an injunction restraining the members of the 
Board of Tea Appeals from arbitrary and capricious adminis¬ 
trative action. The opinion is by Mr. Justice Holmes, who said: 

“ * * * The Government says that the bill is an attempt to 
control a board in the performance of its statutory duty and 
to substitute the judgment of a court for that of the board.” 

“The Secretary and the board must keep within the sta¬ 
tute, Merritt v. Welsh, 104 U.S. 694, 26 L. Ed. 896, which 
goes to their jurisdiction, see Interstate Commerce Commis¬ 
sion v. Northern Pacific Ry. Co., 216 U.S. 538, 544,30 Sup. 
Ct 417, 54 L. Ed. 608, and we see no reason why the re¬ 
strictions should not be enforced by injunction, as it was, 
for instance, in Bacon v. Rutland R. R. Co., 232 U.S. 134, 
34 Sup. Cl 283,58 L. Ed. 538. Philadelphia Co. v. Stimson, 
223 U.S. 605, 620, 32 Sup. Cl 340, 56 L. Ed. 570. Santa 
Fe Pacific R. R. Co. v. Lane, 244 U.S. 492, 37 Sup. Cl 714, 
61 L. Ed. 1275. We are satisfied that no other remedy, if 
there is any other, will secure the plaintiff’s rights.” 
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A review of die following cases would seem particularly per* 
tinent here: t 

. . . i 

International Brotherhood of Electrical Workers , et aL, v. 
National Labor Relations Board, 308 UJS. 413 (1940; 

American Federation of Labor v. National Labor Relations 
Board, 308 U.S. 401 (1940); 

Inland Empire District Council v. Millis, 325 U.S. 697 
(1945). 

* 

The International Brotherhood case originated in the United 
States Circuit Court of Appeals for the Sixth Circuit (105 F. [2] 
598 [1939] ), and the American Federation of Labor case was 
begun in the United States Court of Appeals for the District of 
Columbia (70 App. D.C 62,103 F. [2] 933 [1939]). In both 
of these cases rival unions complained that proceedings followed 
by the Board in representation proceedings where other unions 
were certified, were arbitrary and capricious and served to deny 
due process of law to the complaining unions. The actions were 
begun in the appellate courts under the provisions of Section 
10 (f) of die Act, on the theory that the orders of the Board 
complained of were final orders subject to review under that 
particular section of the Act The Supreme Court held that the 
orders complained of were not final orders as contemplated by 
the Review or Appeal Section of die Act and consequently that 
the actions should have been dismissed by the Courts of Appeal 
in which brought. The Supreme Court in the American Federa¬ 
tion of Labor case specifically stated that the right of the com* 
plaining unions to equitable relief by independent bills in equity 
was not before it and consequently could not be determined. 
In this connection it was said, page 404: 

* # v / 

“The single issue which we are now called on to decide is 
. whether the certification by the Board is an ‘order’ which, 
by related provisions of the statute, is made reviewahle upon 
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petition to die Court of Appeals for the District or in an 
appropriate case to a circuit court of appeals. The question 
is distinct from another much argued at the Bar, whether 
• petitioners are precluded by the provisions of the Wagner 
- Act from maintaining an independent suit in a district court 
to set aside the Board’s action because contrary to the statute, 
and because it inflicts on petitioners an actionable injury 
otherwise irreparable.” 

And, at page 412: * 

“The Board argues that the provisions of the Wagner Act, 
particularly 9 (d), have foreclosed review of its challenged 
action by independent suit in the district court, such as was 
allowed under other acts providing for a limited court re¬ 
view in Shields v. Utah Idaho Central R. Co,, 305 U.S. 177, 
and in Utah Fuel Co . v. National Bituminous Coal Commn, 
306 U.S. 56; cf. Myers v. Bethlehem Shipbuilding Corp ., 
303 U.S. 41. But that question is not presented for decision 
by the record before us. Its answer involves a determination 
whether die Wagner Act, in so far as it has given legally 
enforceable rights, has deprived the district courts of some 
portion of their original jurisdiction conferred by Section 
24 of the Judicial Code. It can be appropriately answered 
only upon a showing in such a suit that unlawful action of die 
Board has inflicted an injury on the petitioners for which 
die law, apart from the review provisions of the Wagner Act, 
affords a remedy. This question can be properly and ade¬ 
quately considered only when it is brought to us for review 
upon a suitable record.” 

It is interesting to note that the Circuit Court of Appeals for 
the Sixth Circuit, in the International Brotherhood case, held 
that it did have jurisdiction to review the order of the Board 
complained of under the Review Section of the Act, and that 
this Court, in the American Federation of Labor case held that 
die order complained of was not subject to review under the 
Review Section of the Act, but “only by an independent suit in 





21 


equity .commenced in a District Court,” ...... 

• ... * ' . • l* ’ i • f f *• *V* 

*• • ••• • * " ■ . ' • " - . •*. 

- Following the decisions- of the Supreme Court in both cases, 

the complaining parties instituted independent bills in equity 
as suggested by this Court International Brotherhood of Elec¬ 
trical Workers, et al v. National Labor Relations Board, 41 
F. Supp. 57 (D.C. Mich. 1940); American Federation of Labor 
v. Madden, 33 F. Supp. 943 (D.C. D.C. 1940). The District 
Court in each case granted the injunctive relief prayed, : and no 
appeals were taken. 

The Inland Empire District Council case was begun in the 
District Court for the District of Columbia (not reported) by 
bill in equity for injunctive relief, the complaining union con¬ 
tending that the Board’s certification of a rival union was void 
for the reason that no hearing was provided prior to election. 
The District Court overruled a motion to dismiss and special 
appeal was made to this Court Millis v. Inland Empire District 
Council, etc., 79 App. D.C. 214; 144 F. (2) 539 (1944). This 
Court, with Groner, Chief Justice, dissenting, reversed the judg¬ 
ment of the District Court, on the ground that the Act “Author¬ 
izes judicial review of the Board’s certification if, but rally if,, 
the Board finds unfair labor practices and makes its certifica¬ 
tion the basis of an order with respect to such practices,” and 
said: ‘There is no such finding or order in this case. We think 
the statutory review is exclusive.” Certiorari was 
and the decision of this Court reviewed and affirmed by the Su- ■ 
preme Court. Inland Empire District Council v. Millis , 325 U.S. 
697 (1945). The Supreme Court found that a hearing was 
granted the complaining union on its own motion after the elec¬ 
tion. The union insisted, however, that the constitutional guar¬ 
anty of due process required the hearing to be held prior to 
election. The Court found that no complaint was made that a 
hearing was denied, or that the hearing accorded was a mere 






ahum, and that the union’s contention went merely to the time 
of the hearing. In this respect the Court, at page 699, said: 

“Their claim is that they were denied the ‘appropriate hear¬ 
ing’ which 9 (c) requires and that die effect was not only to 
deprive them of the statutory right to hearing but also to 
deny them due process of law contrary to the Fifth Amend¬ 
ment’s guaranty. Accordingly they seek, in substance, in¬ 
junctive relief requiring respondents, members of the Board, 
to vacate the order of certification or, in the alternative, a 
declaratory judgment that the order is invalid. 

t 

“The District Court declined to dismiss the suit, upon re¬ 
spondent’s motion alleging, among other grounds, that the 
court was without jurisdiction of the subject matter. The 
Court of Appeals reversed the judgment, one judge dissent¬ 
ing. 144 F. 2d 539. That court held that the statutory review 
is exclusive, with the consequence that this suit cannot be 
maintained. The obvious importance of the decision caused 
us to grant the petition for certiorari.” 

At page 703: 

“In January, 1944, the Board granted the A. F. of L.’s 
motion for further hearing, but deferred ruling upon the 
request to vacate the previous decision and the election. The 
hearing was held before a trial examiner in February, 1944. 
Petitioners appeared and participated fully, as did the com- 
. pany and the CI.O. No complaint is made concerning the 
scope of this hearing or the manner in which it was con¬ 
ducted, except as to its timing in relation to the election. 
Full opportunity was afforded petitioners to present objec¬ 
tions and evidence in support of them. From the absence of 
contrary allegation, as well as the official report of the 
Board’s decision, it must be taken that all available objec¬ 
tions to the Board’s procedure and action were made, con¬ 
sidered, and determined adversely to petitioners. 

“Hie Board rendered its supplemental decision on March 
4, 1944, 55 NX.R.B. 255. This made supplemental find- 




mgs of fact based upon the entire record, including the 
record in the original proceedings, the election report, pe¬ 
titioners’ objections and exceptions, the motion for reconsid¬ 
eration, and die evidence and objections taken at the Feb¬ 
ruary hearing. After reviewing the entire proceedings, the 
Board found that an ‘appropriate hearing’ had been given, 
within the requirement of 9 (c); ruled upon each of peti¬ 
tioners’ objections, whether new or renewed; and concluded 
that none of them furnished adequate reason for disturbing 
its previous decision and direction for election. Accordingly 
it denied the motion to vacate that decision and the election, 
and certified the C.I.O. as exclusive bargaining representa¬ 
tive of the employees in the unit found appropriate. A. F. of 
L.’s further motion for reconsideration was denied and 
thereafter the present suit was instituted.” 

At page 704: 

i t 

“Upon this history petitioners say they have been denied 
die ‘appropriate hearing’ 9 (c) requires. They insist that the 
hearing, to be ‘appropriate,’ must precede the election. Ac¬ 
cordingly the February, 1944, hearing is said to be inade¬ 
quate to satisfy the statutory requirement, as well as due 
process, although no complaint is made concerning its 
adequacy in any respect other than that it followed, rather 
than preceded, the election.” 

It was held that the demands of due process do not require j 
a hearing at any particular stage of a proceeding so long as die 
requisite hearing is held before the final order becomes effec¬ 
tive, and in this respect the Court said, at page 710: 

i 

“We think no substantial question of due process is pre¬ 
sented. The requirements imposed by that guaranty are not! 
technical, nor is any particular form of procedure necessary, j 
Morgan v. United States, 298 U.S. 468, 481. The demands 
of due process do not require a hearing, at the initial stage 
or at any particular point or at more than one point in an 
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administrative proceeding so long as the requisite hearing 
is held before the final older becomes effective.’ Opp Cotton 
h. Mills v.: Administrator, 312 U.S. 126, 152, 153; cf Bowles 
; > v. Willingham, 321 U.S. 503, 519-521.’ That requirement 
was fully met in this case.” 


Especial attention is called to the fact that all of the cases 
heretofore referred to were decided prior to amendment of the 
National Labor Relations Act by the Labor Management Rela¬ 
tions Act of 1947, and that the Act as now constituted specifically 
requires a hearing before and as a basis for an election. It also 
specifically requires that the finding of the Board as a basis 
for an election must be made only on the record developed at 
the required hearing. 

Attention is also called to the fact that the complaint in the 
Inland Empire District Council case was brought after election 
and certification. The action here was begun prior to the election, 
and for die purpose of preventing the irreparable injury which 
such an election will occasion. 


The District Court Has Jurisdiction to Grant 
the Relief Prayed and Should Have Granted It 

Appellant alleges in its verified complaint that if the ordered 
election is held it will suffer actual monetary damages in excess 
of $1,000.00, and that the normal operation of its plant will be 
interrupted and that its employer-employee relationship will be 
interfered with and disrupted. (Appellant’s App. 6). It insists, 
as heretofore contended and argued, that the action of Ap¬ 
pellees in ordering and directing the election is void, in that it 
is in direct violation of the Act and in utter disregard of Appel¬ 
lant’s Constitutional guaranty of due process, and that no ade¬ 
quate remedy at law is afforded. 



■ As previously contended, if the election is held and die 
ballot is unfavorable to the Union, die proceedings are at an 
end: Appellant will have suffered its injury and damage, and 
by no term or provision of the Act is it accorded any right of 
appeal or review. 

This Court, in the case of American Federation of Labor v. 
National Labor Relations Board , 70 App. D.C. 62; 103 F. (2) 
933,936 (1939), said that the only remedy Appellant has under 
such circumstances is “in an independent suit in equity filed in 
a District Court,” the precise action now followed. . 

. . ’■ * . J • \ ; 

Appellant’s position here would seem identical in principle 
to that of the complaining party in Stark v. Wickard, 321 U.S. 
288 (1944), where injunction against enforcement of an order 
of the Secretary of Agriculture, outside of his statutory author- 
ity, was held proper. The Supreme Court there, at page 309, 
said: 

“ * * * When Congress passes an Act empowering adminis¬ 
trative agencies to carry on governmental activities, die 
power of those agencies is circumscribed by the authority 
granted. This permits the courts to participate in law en¬ 
forcement entrusted to administrative bodies only to die ex¬ 
tent necessary to protect justiciable individual rights against 
administrative action fairly beyond the granted powers. The 
responsibility of determining the limits of statutory grants 
of authority in such instances is a judicial function entrusted 
to the courts by Congress by the statutes establishing courts 
and marking their jurisdiction. Cf. United States v. Morgan, 
307 U.S. 183,190,191. This is very far from assuming that 
the courts are charged more than administrators or legisla¬ 
tors with the protection of the rights of the people. Congress 
and the Executive supervise the acts of administrative agents. 
The powers of departments, boards and administrative agen¬ 
cies are subject to expansion, contraction or abolition at the 
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will of the legislative and executive brandies of the govern¬ 
ment. These branches have the resources and personnel to 
examine into the working of the various establishments to 
determine the necessary changes of function or management 
But under Article III, Congress established courts to adjudi¬ 
cate cases and controversies as to claims of infringement of 
individual rights whether by unlawful action of private 
persons or by the exertion of unauthorized administrative 
power. 

This Court, in Fleming v. Moberly Milk Products Co., 82 
App. D.C. 16,160 F. (2) 259,264 (1947), cert dismissed 331 
U.S. 786, in succinct and forceful language, declared that the 
United States District Courts have jurisdiction to enjoin admin¬ 
istrative officers of the government from proceeding, in viola¬ 
tion of statute, to injure a person or deprive him of a right the 
statute confers or recognizes. The opinion is by Associate Justice 
Prettyznan, who said: 

“The next inquiry is whether there is judicial power to 
consider the challenge made by the company. The challenge 
is that the administrator has violated a specific prohibition 
of the statute. It is that he has done what Congress specifi¬ 
cally told him not to do. The question thus posed must be 
delimited to its actualities. It is not vague or broad or gen¬ 
eral. It is succinct, narrow and specific. 

“Our answer is that when a person affected concretely, 
substantially and irreparably by administrative action, com¬ 
plains that die action is in direct violation of a statutory 
prohibition, the courts have power to entertain the complaint, 
and if it is proved to be well founded in fact and in law, to 
enjoin the action. The answer flows immediately from the 
ultimate fundamentals of the Constitution. 

In Red Canyon Sheep Co. v. Ickes , 69 App. D.C. 27, 98 F. 
(2) 308 (1938), the complainants sought injunctive relief 
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against the Secretary of the Interior and another from unlaw¬ 
fully conveying certain grazing lands. This Court there said, at 
page 322: 

“We reach the conclusion, therefore, that the proposed 
exchange is not warranted upon the theory that Harvey had 
a valid and existing right saved from the Executive Order 
of 1934, and that the exchange is not authorized by the Act 
of June 25, 1935. Hence we reach the general conclusion 
that the proposed transfer is an illegal invasion of the as¬ 
serted rights of the appellants which a court of equity has 
jurisdiction to enjoin. 

“We are confronted next with the question whether or not 
any considerations exist which make improper the exercise 
of equity jurisdiction in the instant case, hi this aspect of 
the case the appellees urge three points. First, they say that 
an injunction will not issue, any more than will mandamus, : 
to interfere with the discretion of an administrative officer 
in construing a statute. The rule is, of course, too well settled 
to require discussion that mandamus will not issue to inter¬ 
fere with the discretion of an administrative officer in con¬ 
struing a statute even though the court would construe the 
statute otherwise, provided the officer’s construction is rea¬ 
sonably possible. * * * And we may concede, without ruling 
that there is the same limitation upon the issuance of an 
injunction to control the action of administrative officers. 
* * * But the rule is not applicable in the instant case be¬ 
cause, as above pointed out, the Act of June 25, 1935, is 
plain and unambiguous in its meaning, and therefore not 
subject to construction. Hence no question of interference 
with an administrative officer’s discretion is involved.” 

When counsel for the parties were before this Court on March 
31, 1949, arguing for and against Appellant’s motion for an 
order staying the election. Appellees’ counsel contended that 
the District Court was without jurisdiction to entertain the com¬ 
plaint, and relied upon the case of Switchman’s Union of North 
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America v. National Mediation Board , 320 ILS. 297 (1943). 
This case will undoubtedly be cited in Appellees’ brief, and 
since it has been relied upon in at least two decisions of this 
Court, it might be well for Appellant to point out why it does 
hot believe the case is applicable here. 

In die Switchman's case an injunction was sought to restrain 

i • ■ i 

die National Mediation Board and others from giving effect to 
an order of the Board certifying a rival union. There was no 
contention that the Board was not authorized by the Act there 
involved to determine the question of representation, but the 
action was one to review and set aside a discretionary determina¬ 
tion of the Board on the ground that the Board’s construction 
of the statute in respect to the determination made was errone¬ 
ous. The District Court denied the relief prayed on the ground 
that die Board properly resolved and determined the matter in 
question. On appeal, this Court considered the merits of the 
controversy and affirmed the judgment of the District Court, 
77 App. D.C 264, 135 F. (2) 785. The Supreme Court, on re¬ 
view by certiorari, held that the District Court was without juris¬ 
diction to review the determination of the Board in a procedure 
which the Board was specifically directed to follow by the Con¬ 
gressional Act defining its authority and directing its function. 

The facts in this case are entirely different. If the Board 
should hold a hearing which the statute specifically requires, we 
concede that we would not be entitled, in an action of this nature; 
to review its judgment based on the record of such hearing. The 
point here is that the Board openly and notoriously defies the 
statute by refusing to hold the hearing which it requires, and 
frankly states that it has not done so and does not propose to 
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^ * * * Under the unusual circumstances of the historical 
development of the Railway Labor Act, this Court has re- 
cently held that an administrative agency’s determination 


, 


tyv. Millis, 79 App. D.C. 171,144F. (2) 259 (1944), 
one of die cases in which this Court cited and retied upon the 
Switchmen 9 s case, it was said: . .f 


“ * * * The complaint on its face does not show that plaintiffs 
are threatened with irreparable injury as a consequence of 
die certification. They make no showing of any special cir¬ 
cumstances which make the review provided by statute an 
inadequate remedy for the matters set out in their com¬ 
plaint.’ 


In the other case in which this Court cited and relied upon 
the Switchmen*s case, namely, Millis v. Inland Empire District 
Council, etc., 79 App. D.C. 214, 144 F. (2) 539 (1944), no 
question such as here presented was raised. There an attempt 
was made in an equitable action begun in the District Court to 
set aside a certification by the Board on the sole ground that 
the hearing provided was held after rather than before the 
election. Since the decision in the Switchmen’s case and die 
decision in the two cases decided by this Court, the National 
Labor Relations Act has been amended so as to specifically re¬ 
quire a hearing as a basis for an election, that it be held prior 
to the election, and that determination of the propriety of an 
election be made only on the record of such hearing. The inap¬ 
plicability of the Switchmen 1 s case to the facts in this case, 
under the Act as it now exists, seems quite plain. What is said 
is clearly supported by the case of Stark v. Wickard, 321 U.S. 
288 (1944), in which the Supreme Court, after its decision in 
the Switchmen’s case upheld the equitable jurisdiction of the 
Federal District Court in a situation similar to that here pre¬ 
sented and distinguished the Switchmen’s case, stating, at 
page 306: 
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■ 1 ’. ' of a controversy between unions of employees as to which 
v is die proper bargaining representative of certain employees 
is not justiciable in federal courts. General Committee v. 
M.-K.-T. R. Co., 320 U.S. 323. Under the same Act it was 
held on the same date that the determination by the National 
Mediation Board of the participants in an election for rep¬ 
resentatives for collective bargaining likewise was not sub¬ 
ject to judicial review. Switchmen’s Union v. Mediation 
; ? Board, 320 U.S. 297. This result was reached because of 
this Court’s view that jurisdictional disputes between unions 
were left by Congress to mediation rather than adjudi¬ 
cation.” 

And at page 307: 

“It was pointed out in the Switchmen’s case that: 

“ ‘If the absence of jurisdiction of the federal courts 

,v meant a sacrifice or obliteration of a right which Congress 
had created, the inference would be strong that Congress 
intended the statutory provisions governing the general ju¬ 
risdiction of those courts to control.’ 320 U.S. at 300.” 

Denial of jurisdiction under the facts of this case would de¬ 
prive Appellant of the right which Congress specifically pro¬ 
vided by its Amendment to Section 9 (c) (1) of the Act, and 
which is otherwise guaranteed to it by the Fifth Amendment of 
the Constitution. 

CONCLUSION 

This action is to be distinguished from one which seeks to 
interfere with administrative processes, or one in which die 
complainant has no personal or private interest apart from that 
of the public generally. This is an action in which Appellant 
seeks to prevent invasion of its premises, interruption of its 
business and interference with and disruption of its employer- 
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employee relationship at the instance of Appellees acting in de¬ 
fiance of the explicit terms of the very Congressional Act under 
which they purport to function and in utter disregard of Appel¬ 
lant’s Constitutional right of due process. 

That the injury and damage alleged is real and substantial 
is beyond question, and since no adequate remedy at law is 
afforded, die District Court has general equity' jurisdiction to 
grant the relief prayed, and erred in failing to do so. 
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In the 

United States District Court 
for the District of Columbia 

Civil Action No. 1294-49 


NORRIS, INCORPORATED, Plaintiff, 

vs. 

THE NATIONAL LABOR RELATIONS BOARD, 
PAUL M. HERZOG, Individually and ;is Chair¬ 
man and Member of the National Labor Rela¬ 
tions Board, and JOHN M. HOUSTON, JAMES 
J. REYNOLDS, JR., ABE MURDOCK: and J. 
COPELAND GRAY, Individually and as Mem¬ 
bers of the National Labor Relations Board, 

Defendants. 


COMPLAINT—INJUNCTION 

This action arises under the Fifth Amendment to the Consti¬ 
tution of the United States, and the National Labor Relations 
Act as amended by the Labor Management Relations Act of 
1947, 49 Stat. 453; 29 U.S.C. Sec. 159 (c). 

1 . 

Plaintiff, Norris, Incorporated, is a corporation organized 
and existing under the laws of the State of Georgia, with its 
principal office and place of business in the City of Atlanta. 


i 






2 


2 . 

> - , * i, f .' * . • 

The Defendant, National Labor Relations Board, is an entity 
suable in this Court; the other Defendant, Paul M. Herzog, is 
a member and chairman of the said Board; and, the Defendants, 
John M. Houston, James J. Reynolds, Jr., Abe Murdock and 
J. Copeland Gray, are members of the said Board. The residence 
of the said Defendants is officially within the District of Colum¬ 
bia, and all are subject to the jurisdiction of this Court. 

3. 

Plaintiff is engaged in the manufacture and sale of high 
grade packaged candies, operating in the City of Atlanta a 
factory for such manufacture, where it employs several hundred 
persons; its purchases of raw materials and its sales are sub¬ 
stantial and in interstate commerce. v 

4. 

Plaintiff’s employees have never been represented by a Union 
for purposes of collective bargaining, but in 1945, an election 
was held by the National Labor Relations Board among Plain¬ 
tiff’s employees, at the insistence of Bakery & Confectionery 
Workers International Union of America, Local No. 42, A.F.L., 
and it was ultimately determined that the employees did not 
desire such representation. 

5. 

* 

On November 16, 1948, the same Union, as aforesaid, filed 
a petition with the National Labor Relations Board for certifi¬ 
cation as the exclusive bargaining representative of substantially 
all of Plaintiff’s employees. Copy of the said Petition is attached 
hereto as Exhibit “A”. 

6 . 

On December 10,1948, the said Board notified Plaintiff that 
a hearing would be conducted on the Union’s petition on De- 






3 


✓ j- 

i 

cember 20, 1948, at a place and time designated in the notice. 
Copy of said notice is hereto attached as Exhibit “B”. 

7. '[•: 

P laintiff appeared, through its counsel and two of its officers, 
at the time and place specified for the hearing, prepared and 
intending to give such testimony as the matter under considera¬ 
tion should require. 

8 . 

The Union appeared at the hearing through its Business Agent 
alone, who testified that he was the same individual who signed 
and filed the Petition for Certification; that his only means of 
showing the Union’s interest in the matter and that a question 
of representation affecting commerce existed was through cards 
signed by Plaintiff’s employees authorizing the Union’s exclus¬ 
ive representation of them; that he did not personally obtain 
signatures to but a few of the cards and did not see any signed 
except those few obtained by him; that he had such cards with 
him at the hearing, but that he would not produce them for 
inspection and use in the hearing. 

9. 

Plaintiff moved that the authorization cards, as the only 
means of estab lishin g the question under consideration, be 
ordered produced for inspection and introduction in evidence 
that a showing of interest by the Union might be made, and that 
the record of die hearing might contain such showing. This 
motion was denied by the Hearing Officer, who stated that no 
evidence of interest on the part of the Union was necessary, 
inasmuch as the Board had already determined previous to 
and outside of the hearing to its satisfaction that the Union had 
an interest in the matter and that a question of representation 
affecting commerce existed. 


4 


* V / s,« • »«.> *U> *,/ ; v 


A - \*v«* 


As a consequence of the aforesaid action and ruling by die 
Hearing Officer, Plaintiff’s officers present declined to testify 
regarding appropriateness of the Unit unless and until some 
evidence of the Union’s interest in the matter was offered. The 

*; ♦ f !.'•*• •' 9 *1 • • - • - s- • ’ * • • 

hearing was concluded by the Hearing Officer without such evi- 
deuce being adduced. 


•CStfiO 


•' Several days following the aforesaid hearing, an attorney 
for the National Labor Relations Board called upon Plaintiff’s 
counsel and stated that the record made at the said hearing was 
inComplete and utterly inadequate for submission to the Board; 
that the-Board would be unable to base findings and directives 
thereof and that the Defendant would like to reopen the hear¬ 
ing and that the Plaintiff appear and offer evidence on the Unit. 
Plaintiff’s counsel asked if it were proposed that a showing of 
i nt erest in the matter by the Union be made, and stated that if 
sp the Plaintiff would furnish all matter and evidence available 
to it for die Board. The said attorney stated that the Union would 
not be required to make a showing of interest; that the Board 
had already satisfied itself, independently of the hearing, of 
the Union’s interest and that a question of representation affect¬ 
ing commerce existed, and that nothing would be required or 
permitted ( on that question. Plaintiff’s counsel stated that the 
Plaintiff would assist the Board in any way that it could, but 
that Plaintiff believed the Union to be an interloper or meddler 
without any substantial interest whatsoever, and that it should 

, v* « - * • ■ •••• • •• • • ' • • ......... 

be required to make a showing of interest or the purported hear¬ 
ing would he a mere pretense or sham... 

• JT? I *%.*'/. I v > . * ■ • .. ....... . ■ * • - . W - • . v. .r * * . M 

•cOitp a •; .;:r.. 

'By Notice of Resumption of Hearing issued by the National 
Labdr Relations Board, on January 6,1949, the aforesaid hear- 
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mg was reopened before another Hearing Officer. Copy of such 

notice is hereto attached as Exhibit “C”., 

Pll yd *■•• „• : c r - "'M'*c* . 


o.< 


The. Union appeared at the resumed bearing by the same 
business agent as aforesaid, and the Plaintiff appeared by its 
counsel and several of its officers, two of whom were under 
subpoena issued by the Board on its own initiative. Upon open¬ 
ing of the resumed hearing Plaintiff announced that it was pre¬ 
pared to furnish such help and assistance as it could to die 
Board, but that it was not waiving its previously stated position 
to the effect that the proceeding was in fact no hearing if the 
Union were not required to make a showing of interest Testi¬ 
mony. was offered by Plaintiff's officers on the layout and op¬ 
eration of its plant, employee duties, and other matters neces¬ 
sary for determination of the Unit appropriate for purposes 
of collective bargaining. 


Plaintiff moved at conclusion of the initial hearing and again 
at conclusion of the reopened hearing, for dismissal of die 
petition for certification, on the ground that no showing of 
interest on behalf of the Union had been made, and that there 
was absolutely nothing in the record made to justify or support 
a finding of interest on the Union’s part or the existence of a 
question of representation affecting commerce. Both motions 
were denied. 

* 15 . •' ■ '-r 

On March 3,1949, the National Labor Relations Board issued 

. ? f •» ■ ! 

its Decision -and Direction of Election in which it specifically 
approved the action of its hearing officers in forbidding evidence 
and inquiry regarding Union interest and existence of a ques¬ 
tion : of' representation affecting commerce, and in which it 
defined:the Uoit approprite for the purposes of collective bar- 


/ 
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gzunmg, and Tn 'which it directed one of its agents to conduct 


j’l , • 


an election among the employees of Plaintiff in the appropriate 


Unit to determine if they desire representation by the Union 
for purposes of collective bargaining. Copy of said Decision 


and Direction of Election is hereto attached as Exhibit. “D”. 



rThe Defendants herein are undertaking, pursuant to the said 
direction, to conduct an election amongst Plaintiff’s employees, 
on the first floor in Plaintiff’s plant in Atlanta, Georgia, on 
April 1, 1949, between Plaintiff’s working hours of 12 Noon 
and 2:30 P.M., and have directed Plaintiff to post in con¬ 
spicuous places in its plant formal notices to that effect which 
they have issued. The announced purpose of such election being 
to determine if Plaintiff’s employees desire to be represented 
by die Union for purposes of collective bargaining under the 
terms and provisions of the National Labor Relations Act 


17. 

Hie effect of Defendant’s action in calling and directing the 
aforesaid election and in notifying Plaintiff’s employees thereof 
and in holding the election has been and will be to interfere 
with and disturb Plaintiff’s employer-employee relationship, 
bring about confusion and discord between employees and be¬ 
tween Plaintiff and its employees, cause interruption, slow down 
and even cessation of work in Plaintiff’s plant, to Plaintiff’s 
great loss and damage in money and other property of value. 

f. i • (■ * , 

r ? is. : .. ■ •' **'V' . 

The National Labor Relations Act under which Defendants 

• . *••»» . • r . . » I 

are purportedly acting as aforesaid, specifically prescribes that 
an election for determination of representation may be ordered 
by the National Labor Relations Board and held only after an 


appropriate hearing, of which doe notice is given, and then 
only on the record made at such hearing. 


The purported hearing herein described was, in fact and law; 
no hearing at all, was not intended or conducted by die Defend¬ 
ants, or die Hearing Officers, as a hearing, but was a mere sham 
and pretense intended and arbitrarily and capriciously con¬ 
ducted as such to circumvent and avoid the statutory requirement 
for a bona fide, appropriate hearing. 


The aforesaid arbitrary and capricious acts of this Defendant* 
and its officers, if given effect by an election as planned and 
directed by the Defendants, have served and will serve to deprive 
Plaintiff of its property without due process of law in violation 
of die guaranty provided by the fifth Amendment to the Con¬ 
stitution of die United States. 


The loss and damage to Plaintiff by the notices and election 
ordered as aforesaid will be irreparable in that Plaintiff could 
not recover therefor against the United States, the National 
Labor Relations Board, the other Defendants, or anyone whom¬ 


soever. 


Plaintiff has no adequate remedy at law for die reasons, 
among others, that the loss and damage is not recoverable as 
aforesaid and no appeal or review of the said Defendants’ action 
is provided by law until and after the injury, damage and loss 
is occasioned. 
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Plaintiff incorporates herein by reference the formal printed' 


notice of election issued by the Defendants and the. Official 
Report of Proceedings before the National Labor Relations 
Board in the matter herein complained of, the same being 
bythe said Board’s DocketNo. 10-RC-341. 


WHEREFORE, Plaintiff prays that the Defendants, indi¬ 
vidually and as members and officers of the National Labor 
Relations Board, and anyone acting by, through or for them, 
he enjoined and restrained instanter, during the pendency of 
this action, and perpetually, from ordering, calling or con¬ 
ducting an election amongst the employees of Norris, Incor¬ 
porated, pursuant to die Decision and Direction of Election 
issued by the National Labor Relations Board on March 3, 
1949, in its Case No. 10-RC-341; and for such other and 
further relief as in equity may be mete and proper. 


Smith, Kilpatrick, Codt, Rogers & McGlatchey 
Ernest P. Rogers 
A. G. Cleveland, Jr. 

Attorneys for Plaintiff 

Aaron Harry Crowell 
605 14th Sl, N.W. 

Washington 5, D. C. 

Attorney for Plaintiff 



VERIFICATION 


STATE OF GEORGIA, 
COUNTY OF FULTON. 


BEFORE ME, an officer authorized to administer oaths, per¬ 
sonally appeared GEORGE W. GREENWOOD, who, on oath, 
deposes and says: 

I am Vice-President of Norris, Incorporated, Plaintiff in die 
foregoing Complaint. I am familiar with the allegations con¬ 
tained in the foregoing Complaint and do aver that die same 
&T6 true* , 

I do farther aver that the election, against which die Com¬ 
plaint is directed, will occasion Norris, Incorporated, a loss in 
excess of $1000.00 if the same is held as ordered and as die 
Defendants purport to hold and conduct it, and I do further aver 
that I am authorized to make this affidavit on behalf of die 
Plaintiff, Norris, Incorporated. 

GEORGE W. GREENWOOD 


Sworn to and subscribed 
before me, this 25th 
day of March, 1949. 


S. A. RUSHIN (Seal) 
Notary Public 


(ORDER OF DISTRICT JUDGE) 

Application for temporary restraining order denied. 

DAVID A. PINE 

3-31-49 







(Answer all of the following, using ■none" if the situation 
warrants. Only an Employer Petitioner answers 10 and he 
does not answer 5(b). 12. 13. 14. or 15). 


1. N on e of emp l oyer 


2. Address (es) of establishment (s) involved 



(b) Employee s supporting this Petition: Number, 


y at their 

Diant at 223 

. ] 























7. Date of such recognition — • or certification 

8. Date on which Union Security authority was granted 

9. Expiration date of current contract, if ~"y - - _ 

0. Noses of portion oho hare claimed recognition aa represen tat ires. Gire date of each dais. 
Petitioner cmsrers this question) 


(Only Employer 


Ncsms and addresses of any other interested parties. 


(a) Has the Petitioner notified the enployer of clain that a question concerning representation has arisen?. 

(b) Has the enployer failed to recognize Petitioner ? _ 


13. (Paragraphs 13. 14. and IS apply only if the Petition is filed by a labor organization) Petitioner hascanplied with 

Section 9(f) (A). 9(f) (B) (1). and 9(g) of the National Leber Relations Act as emended, as evidenced by letter of ccn- 
plimce issued by the Departnent of Lcfeor and bearing code nunbe r . The financial data filed with 

the Secretary of Lcfcor is for the fiscal year . A certificate has been filed 

with the National Lcfeor Relations Board in accordance with Section 9(f) (B) (2) stating the n e t hod esployed by 
Petitioner in furnishing to all its nenbers copies of the financial data required to be filed with the Secretary of Ldbor 

... • •' ‘ • * 

14. of the officers of the union has executed a non-cownunist affidavit am required by Section 9(h) of the Act. 

25. Upon information and belief, the national or international labor organisation of which thin organisation is an 
affiliate or constituent unit has also conplied with Section 9(f). (g) and (h) of the Act. 

•.• : . v" 

• s 'V 


Petitioner 


Tull stn 


. Union of 

etlon, If ubj! 




Subscribed aid sworn to before ns this 


tlu petltl< 



r ^ si ■ i Mp 
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public 


State) 


(Telept 


Petitioner mboald aabmit with this petition, /or examination by Board Aganta, si 
if nr inn nf siy evidence which it ham in its possession in mupport of thia petition, 
together with aa alphabetical Hat of the n one s of persons on each evidence. 


(SUM IT OtISItAL AMO FOUR COPIES OF THIS PCTITIOi) 

IT m A*' 













UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


In the Matter of 


NOTICE OF REPRESENTATION HEARING 


The Petitioner, above named, having heretofore filed a Petition pursuant to section 9 (c) of 
the National Labor Relations Act, 49 Stat. 449, copy of which Petition is hereto attached, and it 
appearing that a question affecting commerce has arisen concerning the representation of employees 
described by such Petition, 

YOU ARE HEREBY NOTIFIED that, pursuant to section 9 (c) of the Act, on the 
day of __ m , , 194 at A _. .___ 


TOgiondrblr$ct< 
National Labor 


(Address) 









UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

TENTH REGION 

In the Matter of: 1 


Norris, Inc. 
and 

Bakery and Confectionery Work¬ 
ers International Union of Amer¬ 
ica, Local #42, American Federa¬ 
tion of Labor 


Case No. 10-RC-431 


NOTICE OF RESUMPTION OF HEARING 

PLEASE TAKE NOTICE THAT 

i 

Hie Hearing Officer having adjourned the Hearing in die 
above-entitled matter on December 20, 1948, subject to being 
reopened upon forty-eight hours notice by the Hearing Officer 
and die parties having agreed, 

IT IS HEREBY ORDERED that the Heading in the above- 
entitled matter be resumed before Hearing Officer M. A. 
Prowell, at two o’clock in the afternoon, January 7, 1949, 
Room 701, Atlanta National Building, Atlanta, Georgia. 

Dated at Atlanta, Georgia, this 6th day of January, 1949. 

PAUL L. STYLES 

Regional Director 

National Labor Relations Board 


(SEAL) 


EXHIBIT “C” 
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UNmD STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


IN THE HATTER Of NORRIS, INOCRPCRATKE 


and 


Employer 


-, 


BAKERY AND CONFECTIONERY WORKERS INTERNATIONAL 
ONION OF AMERICA, LOCAL NO. 42, A.F.L. 

Petitioner 


DECISION AND DIRECTION OF ELECTION 


C... No.IO-RC-431 


Upon a petition duly filed, a hearing wee held before • hearing officer of tha National Labor Relatione Board. 
The hearing officer*# ruling* nada at tha hearing are free fro* prejudicial error and are hereby affirmed. J/ 

Pursuant to tha provisions of Section 3 (b) of tha National Labor Relatione Act, the Board haa delegated its 
powers in connection with this caaa to a thres-mtabsr panel. 

Upon tha entire record in thia case, tha Board finda: 

1. The Employer is engaged in commerce within the Mining of the National Labor Relations Act. 

2. The labor organisation^) naned below clain(e) to represent certain employees of the Employer. 

3. A question affecting conferee exists concerning the representation of certain employees of tha Employer, 
within tha panning of Section 9 (c) end Section 2 (6) end (7) of the Act. 

4. The following employees of the Employer constitute a unit appropriate for tha purpoaaa of collective bar* 
gaining within the nasning of Section 9 (b) of the Act: 

All production and maintenance workers at the Employer’s Atlanta, Georgia, plant, 
including porters, cafeteria employees, box department employees, shipping department 
employees, mechanics, the elevator operator, the truck driver and tha printer, if but 
finding all sales department employees, clerical employees, professional employees, 
guards, and supervisors as defined in the Act* 2/ 



DIRECTION OF ELECTION 


As part of tha investigation to ascertain representatives for the purpoaaa of collective bargaining with tha 
Employer* an election by aacrat ballot ahall be conducted aa early aa possible, but not latar than 30 days fros 
the data of thia Direction* under tha direction and euperviaion of tha Regional Director for tha Region in which 
tbia caaa was beard* and subject to Section 203.61 nod 203.62 of tha National Labor Relations Board*# Rulaa and 
Regulations* aaong tha eaployeee in tha unit found appropriate in paragraph numbered 4* above, who ware eeployed 
during tha pay-roll period iaaediately preceding tha data of this Direction of Election* including eaployeee who 
did not work during said pay-roll period because they ware ill or on vacation or temporarily laid off, but exclud¬ 
ing those employees who have since quit or bean discharged for cause and have not bean rehired or reinstated prior 
to tha data of tha election* and also excluding employees on strike who are not entitled to reinstatement, to 
dat*{£ime whether (or nbt) they desire to be represented* for purpoaaa of collective bargaining* by 

vuvmwv' mod ConfmotloxMvv Worksrs International Union of America, Local No. 42# A*F*L* 


Signed at Washington, D. C., this 3rdl*y 

of March 194 9# 


John/II* Houston, Member 


NATIONAL LABOR RELATIONS BOARD 
mcloreaa. box department employeea, meehanl 
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(Order of United States Court of Appeals for the 
District of Columbia—Caption Omitted) 

Before: Stephens, C. J., and Edgerton and Wilbur K. Miller, JJ. 

ORDER 

This cause came on for hearing on a preliminary transcript 
of the record of the District Court of the United States for die . 
District of Columbia, and on appellant’s motion for a writ pro¬ 
hibiting appellees from holding and conducting an election j 
among the employees of appellant pending disposition of this 
appeal, and said motion was argued by counsel- 

ON CONSIDERATION WHEREOF, it is ORDERED by die | 
Court that, pending the hearing and disposition of ibis appeal, 
appellee National Labor Relations Board, its members, agents, 
and other persons acting under its authority, be, and they are 
hereby, restrained from conducting an election among the em¬ 
ployees of appellant Norris, Incorporated, pursuant to the order 
of the National Labor Relations Board dated March 3, 1949, 
directing an election among the employees of appellant Norris, 
Incorporated. 

It is FURTHER ORDERED by the Court that this appeal be, 
and it is hereby, advanced for hearing, and that appellant’s brief 
be filed on or before April 11, 1949, and that appellee’s brief 
be filed within 10 days after appellant’s brief is filed, and that 
the case be set down for hearing during the week of April 25, 
1949. ; 

i 

Dated April 1, 1949, 11:30 AJM. 

i 

Per curiam. 

Circuit Judge Edgerton dissents. 
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In the United States Court of Appeals 

FOR TOR DISTRICT OF COLUMBIA 

No. 10,198 


NORRIS, INCORPORATED 

Appellant, 

v. 

NATIONAL LABOR RELATIONS BOARD, et aL, 

Appellees . 

On Appeal from an Order of the United States 
District Coart far the District of Colombia 


MOTION TO DISMISS COMPLAINT 

Now come appellants and move to dismiss the complaint 
herein. In support thereof, appellants respectfully show as 
follows: 

I. This case is before the Court on appeal from an order of 
the court below denying appellant’s request for a temporary 
restraining order pending determination of the cause. Upon 
appeal from an interlocutory order, the Court of Appeals has 
power to dismiss the complaint finally where it appears on the 
face of the complaint that there is an insuperable objection to 
its maintenance in point of jurisdiction or merits. 
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f t 

over the 

matter of the action in that: 

A. Under Section 10 of the National Labor Relations Act, 
jurisdiction to determine whether unfair labor practices have 
been engaged in is vested solely in the National Labor Relations 
Board, and its final orders are reviewable in unfair labor prac¬ 
tice proceedings only in the Courts of Appeals in the manner 
provided in Section 10 (e) and (f) of the Act. 

• * i 

i 

B. Representation proceedings under Section 9 of the Act 

are reviewable only in connection with review by the Courts of 
Appeals of final orders of the Board in an unfair labor practice 
proceeding under Section 10 of die Act. ; * 

III. The complaint fails to state a cause of action entitling 
appellees to equitable relief in that no facts are alleged tending 
to establish irreparable injury and in that appellees have a 
complete and adequate administrative remedy which they have 
failed to exhaust. 


II. The court below has no jurisdiction 


subject 


IV. As a special defense applicable only to it, the National 
Labor Relations Board, as distinguished from its constituent 
members, is not amenable to suit without the consent of Con¬ 
gress; no such consent has been granted. . i 

WHEREFORE, it is respectfully submitted that the complaint 
should be dismissed. 


[s] David P. Findling 

-— ■ . . 1 --^ 

David P. Findling f 

Associate General Counsel T 

National Labor Relations Board 
Washington 25, D. C. 

Dated at Washington, D. C., 
this 6th day of April, 1949. 




BRIEF FOR THE APPELLEES 



{gnitefa States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 10198 

Norms, Incorporated, appellant 

v. 

National Labor Relations Board, Paul M. Herzog, 
Individually and as Chairman and Member of tede 
National Labor Relations Board, and John M. 
Houston, James J. Reynolds, Jr., Abe Murdock 
and J. Copeland Gray, Individually and as Mem¬ 
bers of the National Labor Relations Boaed, 
appellees 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


DAVID P. PINDIiING, 

Associate General Counsel, 
OWSLEY VOSE, 

Acting Assistant General Counsel, 

BERNARD DTTNAU, 

Attorney, 

National Labor Relations Board, 

Washington, D. C., 
Attorneys for AppeUes. 

To be argued by: 

MR. DUNAU. 


OmtettSt*** exxciAppeal 
for the District Ctfmbie 


FILED apr 21194a 
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Jurisdiction- 

Counterstatement of the Case- 

Summary of Argument_ 

Argument_ 

A. Preliminary statement- 

B. The federal district courts have no jurisdiction to review 

Board action____ 

C. Assuming the existence of equity jurisdiction in the federal 

district courts to review Board action, such jurisdiction is 
prematurely invoked, and irreparable injury is not shown_ 

D. The court below was without jurisdiction of the Board as 

distinguished from its constituent members_ 

Conclusion_ 
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®mteb States! Court of Appeals j 

FOR THE DISTRICT OF COLUMBIA 

No. 10198 - | 

Norris, Incorporated, appellant 

v. 

National Labor Relations Board, Pall M. Herzog, 
Individually and as Chairman and Member of the 
National Labor Relations Board, and John M. 
Houston, James J. Reynolds, Jr., Abe Murdock 
and J. Copeland Gray, Individually j:nd as Mem¬ 
bers of the National Labor Relations Board, 
APPELLEES 

i 

ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 

_ • i 

j 

BRIEF FOR THE APPELLEES ! 

i 

i 

JURISDICTION 

This case is before the Court upon appeal from an 

_ _ i 0 

order of the United States District Court for the 
District of Columbia, entered on March 31, 1949, 
denying appellant’s application for a temporary re¬ 
straining order to enjoin appellees from conducting 
an election (App. 9). Appellant’s request for a tem¬ 
porary restraining order was ancillary to its request, 
contained in its complaint, for an order enjoining 
appellants ‘‘perpetually, from ordering, calling or 







conducting an election amongst the employees of 
Norris, Incorporated, pursuant to the Decision and 
Direction of Election issued by the National Labor 
Relations Board on March 3, 1949, in its Case No. 
10-RC—341; and for such other and further relief 
as in equity may be mete and proper” (App. 8). The 
jurisdiction of this Court to review an interlocutory 
order rests on 28 U. S. C. 1292. The court below is 
without jurisdiction. 

COUNTEBSTATEMENT OF THE CASE 

The allegations of appellant’s complaint for in¬ 
junctive relief may be summarized as follows: 

Norris, Incorporated, herein called appellant, a 
Georgia corporation, engaged in the manufacture and 
sale of candy, operates a plant at Atlanta, Georgia, 
where it employes several hundred persons (App. 
1 -2). On November 16,1948, Bakery and Confection¬ 
ery Workers International Union, Local No. 42, 
A. F. L., herein called the Union, petitioned the 
National Labor Relations Board for certification as 
the exclusive bargaining representative of the pro¬ 
duction and maintenance employees working at appel¬ 
lant’s Atlanta plant (App. 2 and Exh. A). On 
December 20, 1948, pursuant to a ten-day notice of 
hearing issued on December 10, 1948, a hearing was 
held before a hearing officer of the Board (App. 2-3 
and Exh. B). At the hearing, appellant moved that 
the cards secured by the Union from employees, by 
which the employees authorized the Union to repre¬ 
sent them in collective bargaining, be produced by the 
Union for inspection and introduction into evidence, 
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interest bad been made at the hearing was denied 
(App. 5). 

On March 3, 1949, upon the basis of the record 
made before the hearing officer, the Board issued its 
Decision and Direction of Election in which, as part 
of the investigation to ascertain representatives for 
the purpose of collective bargaining with appellant, 
it directed the Regional Director of the Tenth Region 
to conduct an election by secret ballot among appel¬ 
lant’s employees within thirty days (App. 5-6 and 
Exh. D). In defining the unit appropriate for col¬ 
lective bargaining, in accord with appellant’s con¬ 
tention and over the Union’s objection, the Board 
included within the unit certain job classifications 
which the Union had sought to exclude (App., Exh. 
D). The Board affirmed the hearing officer’s refusal 
to admit in evidence the Union’s showing of interest 
(App. 5 and Exh. D). The Board stated that, “It 
is well settled that the requirement of a Petitioner’s 
[Union’s] substantial showing of interest is admin¬ 
istrative and need only be administratively deter¬ 
mined” (App., Exh. D). 

'In accordance with the Board’s Direction of Elec- 
tion, on April 1, 1949, it was planned to conduct an 
election among appellant’s employees, on the first 
floor of its Atlanta plant, between the working hours 
of 12 Noon and 2:30 P. M., and appellant was di¬ 
rected to post in conspicuous places in its plant formal 
notices to that effect with which it was provided 
(App. 6). 

Upon the basis of the facts so alleged in the com¬ 
plaint, as the substantive basis for its claim, appel- 








lant stated its legal conclusion that the hearing, be¬ 
cause of the refusal to admit evidence on the Union’s 
showing of interest, was “in fact and law, no hearing 
at all, was not intended or conducted by the Defend¬ 
ants, or the Hearing Officers, as a hearing, but was a 
mere show and pretense intended and arbitrarily and 
capriciously conducted as such to circumvent and avoid 
the statutory requirement for a bona fide, appropriate 
hearing 7 ’ (App. 7). Appellant further averred that 
it would be deprived of its property without due 
process of law if such “arbitrary and capricious acts” 
are “given effect by an election as planned and <li- 

r 

rected” (App. 7). To support its claim for injunc¬ 
tive relief, appellant averred in conclusionary terms 
that the “effect of Defendants 7 action in calling and 
directing the * * * election and in notifying 
[appellant’s] employees thereof and in holding the 
election has been and will be to interfere with and 
disturb [appellant’s] employer-employee relationship, 
bring about confusion and discord between employees 
and between [appellant] and its employees, cause in¬ 
terruption, slow down and even cessation of work in 
[appellant’s] plant, to [appellant’s] great loss and 
damage in money and other property of value” (App. 
6 ). The anticipated loss of money should the election 
be held was stated to be in excess of one thousand 

« ' • v •* . - 

dollars (App. 9). 

On March 31, 1949, the day before the election di¬ 
rected about a month earlier, appellant filed its com¬ 
plaint for injunctive relief (App. 9). In the court 
below, appellees orally moved to dismiss the complaint 
because the court was without jurisdiction and be- 

833533—19 2 





cause the complaint failed to state a cause of action 
justifying equitable relief. The court below stated 
that the merits of the complaint were not before it at 
that time, but it denied appellant’s application for a 
temporary restraining order pending decision on the 
merits (App. 9). An immediate appeal was taken by 
appellant from this interlocutory order, and on motion 
of appellant, this Court stayed the conduct of the elec¬ 
tion pending disposition of the appeal (App. 10). 
Thereafter, appellees moved this Court to dismiss the 
complaint finally in order to dispose of the matter in 
its entirety (App. 11-12). 

SUMMARY OF ARGUMENT 

Appellant grounds its claim for equitable relief on 
the Board’s refusal to permit it to litigate at the hear¬ 
ing the substantiality of the Union’s showing of in¬ 
terest among the employees. Before investigating a 
union’s representation claim, in order to weed out 
frivolous petitions, the Board ascertains by prelimi¬ 
nary inquiry whether the union has a substantial 
interest. Designed only to eliminate useless expendi¬ 
ture of time, effort, and funds, this initial determina¬ 
tion is not an appropriate subject of litigation at the 
hearing. It in no manner affects the Board’s power 
to investigate questions of employee representation; 
it in no manner determines or affects rights; it is the 
election, not the preliminary inquiry, that determines 
the representation preferences of the employees. 
Whatever the propriety of the Board’s practice, how¬ 
ever, the District Court is without power to review 
it, in that: 
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Nor is irreparable injury shown to justify equitable 
relief. Irrecoverable expense incident to exhaustion 
of the administrative remedy is part of the social 
burden of living under government. Asserted dis¬ 
ruption of employee relations incident to the conduct 
of an election, an implausible contention, establishes 
no case for equitable relief. 

C. The National Labor Relations Board, as dis¬ 
tinguished from its constituent members, is not 
amenable to suit without the consent of Congress; 
no such consent has been granted. 

ARGUMENT 

The complaint for injunctive relief embraces matter beyond 
the jurisdiction of the federal district courts and does not 
in any event state a cause of action justifying equitable 
relief 

A. Preliminary statement 

Appellant seeks to enjoin the Board from con¬ 
ducting an election, which is part of the Board’s in¬ 
vestigation into the question whether appellant’s em¬ 
ployees desire to be represented in collective bar¬ 
gaining by the Union, because evidence deemed 
material was asserted to be erroneously excluded from 
the record at the hearing held preliminary to the 
direction of election. The case represents another 
attempt, in a long series of uniformly unsuccessful 
efforts, to circumvent the statutory procedure pre¬ 
scribed by the National Labor Relations Act 1 by 
invoking the equity jurisdiction of a federal district 
court at an intermediate step of an uncompleted 
administrative proceeding. 

1 61 Stat. 136, 29 U. S. C., Supp. I, Secs. 141, et seq., amending 
49 Stat. 449, 29 U. S. C., Secs. 151, et seq. Where not set forth in 
text, relevant portions of the Act appear in the appendix. 



Although the case is before this Court upon appeal 
from an interlocutory order, this Court has power 
finally to dispose of the matter in its entirety where 
it appears on the face of the complaint, that there 
is an insuperable objection to the maintenance of the 
cause in point of jurisdiction or merits. 2 We shall 
show, (1) that the federal district courts are without 
jurisdiction to review or restrain Board action in 
any aspect of its work; (2) that if equity jurisdiction 
exists, it has been prematurely invoked in that ap¬ 
pellant has failed to exhaust its administrative rem- 

i' 

edy before resort to the District Court, and that the 
grounds urged to support extraordinary equitable 
relief are insufficient; and (3) that the Board, as 

, i 

distinguished from its constituent members, in the 
absence of Congressional consent, which has not been 
granted, is immune from suit. Preliminary to the 
discussion of these questions, in order to focus their 
import, but without submitting the propriety of the 
Board’s action for review on the merits, we shall 
show the basis for the Board’s exclusion at the hear¬ 
ing of evidence relating to the Union’s showing of 
interest. 


2 Meyers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 52; 
Smith v. Vulcan Iron Works, 165 TJ. S. 518, 525; Mast, Foos & 
Co. v. Stoves Mfg. Co., 177 U. S. 485, 494; Metropolitan Water 
Co. v. Kaw Valley Drainage Dist ., 233 U. S. 519, 523; United 
States Fidelity <& Guaranty Co. v. Bray, 225 U. S. 205,214; Den¬ 
ver v. New York Trust Co., 229 U. S. 123, ,136; Cf., In re Tampa 
Suburban B. Co., 168 U. S. 583,588; Ex parte National Enameling 
db Stamping Co., 201 U. S. 156,162; Meccano Ltd. v. John Wanar 
maker, 253 U. S. 136,141. 




• v i’ * 5 — ■ '^S . '•‘••V »* •* - ■ #' 2 .'*' SkS** 

. - * ■ - • ' . 

Appellant grounds its claim for equitable relief on 
the Board’s refusal to permit it to litigate at the 
hearing the substantiality of the Union’s showing of 
interest among the employees. As a condition prec¬ 
edent to setting in motion the Board’s representation 
machinery for determining whether a majority of 
employees desire to be represented in collective bar¬ 
gaining by a union, it is the Board’s long established 

-1 

practice to require a labor organization to submit 
proof of the substantiality of its representation claim 
in order to screen out frivolous petitions. Such 
proof is submitted at informal conference antecedent 
to formal hearing. When the Board’s preliminary 
inquiry discloses the labor organization’s interest to 

be substantial, the Board proceeds with its represen- 

( 

tation investigation without permitting a formal chal¬ 
lenge at the hearing to this initial administrative 
determination. The Board’s reason for this practice 
has been explained by it in Matter of 0. Jennings 
<£ Company, 68 N”. L. R. B. 516, 517-518.* 

The Company contends that the Board has 
no jurisdiction in this case because no evidence 
was presented at the hearing to show that the 
[union] represented a substantial number of 
employees in the unit which it alleges to be 
appropriate. In this connection the Company 
particularly objects to the recent discontinu¬ 
ance of our former practice of introducing in 
evidence at the hearing in a representation 

* See also. National Labor Relations Board, Eleventh Annual 
Report (Gov’t Print. Off., 1947), pp. 10-11; National Labor 
Relations Board, Tenth Annual Report (Gov’t Print. Off., 1946), 
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tion, not the report, which decides the substan¬ 
tive issue whether or not the [union] or another 
labor organization, if an 7 , actually represents 
a majority of the employees involved in a rep¬ 
resentation case. 

The Board’s practice in this respect was developed 
to implement its power to investigate questions of 
employee representation under Section 9 (c) of the 
Act. Prior to amendment, Section 9 (c) of the Act 
provided that: 

[9] (c) Whenever a question affecting com¬ 
merce arises concerning the representation of 
employees, the Board may investigate such con¬ 
troversy and certify to the parties, in writing, 
the name or names of the representatives that 
have been designated or selected. In any such 
investigation, the Board shall provide for an 
appropriate hearing upon due notice, either in 
conjunction with a proceeding under Section 10 
or otherwise, and may take a secret ballot of 
employees, or utilize any other suitable method 
to ascertain such representatives. 

The amendment to Section 9 (c) of the Act changed 
it to read as follows: 

' [9] (c) (1) Whenever a petition shall have 
been filed, in accordance with such regulations 
as may be prescribed by the Board— 

“ (A) by an employee or group of employees 
or any individual or labor organization acting 
in their behalf alleging that a substantial num¬ 
ber of employees (i) wish to be represented 
for collective bargaining and that their em¬ 
ployer declines to recognize their representa¬ 
tive as the representative defined in section 9 
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represented a substantial number of the em¬ 
ployees in the bargaining unit for whom it 
seeks to be certified as representative. Absent 
that prima fade demonstration that the peti¬ 
tioner’s interest was substantial, the Board dis¬ 
missed the petition in order to avoid the use¬ 
less expenditure of time and effort in conduct¬ 
ing an election where there was little likelihood 
that the petitioner would be designated as 
majority bargaining representative. The 
amended act prescribes that employees or their 
representatives petitioning for certification or 
decertification under Section 9 (c) (1) (A) 
shall allege that their petition is supported 
by “a substantial number of employees.” The 
Board views this provision of the statute as 
codifying its prior practice, 37 and as leaving 

37 See, for example, Matter of Consolidated Steamship 
Co. et al. (75 N. L. R. B. 1254) (petition for.certification 
dismissed where petitioner’s showing of interest not suf¬ 
ficient to indicate “a substantial probability that an elec¬ 
tion conducted in this proceeding would result in the selec¬ 
tion of a statutory bargaining representative”). 

unimpaired the established rule that a peti¬ 
tioner’s prima facie showing of interest is to be 
investigated only administratively by the re¬ 
gional director, and may not be a subject of 
litigation at the hearing. 38 

38 Matter of Mascot Stove Co. (75 N. L. R. B. 427); Mat¬ 
ter of Burry Biscuit Co'rp. (76 N. L. R. B. 640); Matter 
of Colonial Hardwood Flooring Co., Inc. (76 is. L. R. B. 
1939); see also Twelfth Annual Report, p. 8, and sec. 
202.17 of the Board’s Statements of Procedure, which pro¬ 
vide, that “in the absence of special factors” a petition must 
be supported by a 30-percent showing of interest at least, 
in order to establish that a “substantial” number of em¬ 
ployees have designated the petitioner. 





The efficacy of the Board’s method of weeding out 
frivolous petitions for elections, and correlatively 
of saving all concerned from useless expenditure of 
time, effort, and funds incident to the conduct of 
elections, is demonstrated by the results of the 3,222 
collective bargaining elections conducted in the fiscal 
year ending June 30, 1948/ Of the 3,222 elections 
conducted, 72.5 percent of them were won by a par¬ 
ticipating union, 8 and of the 384,565 employees eligible 
to vote, 66.8 percent voted in favor of union represen- 
tation, 20 percent against union representation, and 
13.2 percent either failed to vote or cast challenged 
ballots.® Of equal import, the Board’s refusal to 
permit a union’s showing of interest to be litigated/at 
the hearing removes a source of vexatious and unpro¬ 
ductive disputation which serves merely to obfuscate 
the relevant issues properly determinable at a hear¬ 
ing. 7 Furthermore, it may also be noted that a union 
is under a considerable constraint against filing frivol- 

# I 

ous petitions, because the result of its failure to 
prevail in an election is to preclude the Board from 
directing another election in the same unit for one 
year. 8 Finally, the Board’s practice regarding a 

4 National Labor Relations Board, Thirteenth Annual Report 
(Govt Print Off., 1949), p. 110. 

'Ibid. 

6 Ibid, and p. 4. 

8 See New York Handkerchief Manufacturing Co. v. N. L . R. B., 
114 F. 2d 144,148 (C.A.7): 

7 Section 9 (c) (3) of the Act provides: “No election shall be 
directed in any bargaining unit or any subdivision within which, 
in the preceding twelve-month period, a valid election shall have 
been held.” 

“[The employer] challenges the authority of the Board to call 
the election and to utilize the result thereof in determining that 
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union’s showing of interest is consonant with the 
“wide degree of discretion” entrusted the Board by 
Congress “in establishing the procedure and safe¬ 
guards necessary to insure the fair and free choice of 
bargaining representatives by employees.” N. L. B. 
«BL v. A. J. Tower Company , 329 U. S. 324, 330. In 
sum, in determining the attributes of an appropriate r 
hearing, it is of its very essence that immaterial and 
befogging matter be excluded from it. 

Against this background, we turn to consider the 
want of power in the federal district courts to review 
Board action. 

BL Hie federal district courts have no jurisdiction to review Board action 

The National Labor Relations Act divides into two 
principal parts. It proscribes conduct by employers 
and labor organizations defined as unfair labor prac¬ 
tices (Section 8 of the Act). It provides a means by 
which to ascertain whether employees desire to be 
represented in collective bargaining by a labor organ- 

T 

the Union was the representative of the employees. As already 
stated, a petition was filed with the Board by the Union contain¬ 
ing appropriate allegations requesting an investigation and cer¬ 
tification pursuant to Section 9 (c) of the Act. A hearing was 
held and an election ordered and had. A decision was rendered 
by the Board finding the appropriate unit, and that the Union 
was the proper representative of a majority of the employees 
of such unit. * * * [The employer] argues that the Board 
was without authority to make the investigation provided by 
Section 9 * * * [because] there was no showing that the 
Union represented a majority of its employees. * * * We 
do not understand [the employer’s] argument that there was no - 
showing of a majority. Clearly, the Act does not contemplate 
such a showing—in fact, that is one of the matters to be deter¬ 
mined in a proceeding under Section 9.” 
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a final order of the Board granting or denying” relief 
may seek its review, in an appropriate Court of 
Appeals which thereupon has, upon certification to it 
of the transcript of the record before the Board, 
“exclusive” jurisdiction to decide the controversy 
within the scope of permissible review (Section 10 (e) 
and (f) of the Act). 

With respect to representation questions, as dis¬ 
tinguished from unfair labor practice cases, the Board 
is empowered to administer the interlaced provisions 
of Section 9 of the Act which establish machinery to 
resolve disputed questions of employee representation 
by an election conducted under Board auspices among 
the employees within an appropriate unit, and in the 
event of the choice of a labor organization by a ma¬ 
jority of the employees, the certification of the vic¬ 
torious labor organization as the employee’s exclusive 
bargaining representative (Section 9 (c) of the Act). 
As part of the investigation into questions of employee 
representation, an appropriate hearing is required, 
nonadversary in character,® in which the Board’s pri¬ 
mary interest is to insure that the record contains as 
full a statement of the pertinent facts as may be 
necessary to enable the Board to determine whether 
and under what terms an election should be held (Sec¬ 
tion 9 (c) of the Act.) 10 The sole form of judicial re¬ 
view of Board determinations in representation in¬ 
vestigations is provided by Section 9 (d) of the Act. 
It reads: 

* See Inland Empire District Council v. MiUis , 325 U. S. 697, 
706-707. 

30 National Labor Relations Board, Statements of Procedure, 
as amended. Sec. 202.20. 
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cedure, but judicial relief from inhibitory Board 

« ’ 1 ■ ■ 
action is likewise limited to the means which the Act 

sets out. Thus, whether or not a representation de¬ 
termination is involved, jurisdiction to review Board 
action deemed injurious is vested solely in the Courts 
of Appeals, to the exclusion of any other tribunal, and 
the Courts of Appeals may act only upon final orders 
of the Board issued in an unfair labor practice pro¬ 
ceeding. 13 And, constitutional questions aside, 14 unlike 
the situation of an employer in a representation pro¬ 
ceeding for whom judicial review is ultimately avail¬ 
able, no jurisdiction is invested by implication in the 
federal district courts to review Board determinations 
in representation proceedings at the instance of a 
labor organization adversely affected by the deter¬ 
mination even though the labor organization is other¬ 
wise without any form of judicial review. 15 

The exclusive character of the Board’s jurisdiction 
was given early expression by this Court {Fur Work- 

- • 1 vV ’ 

s . f , . * . 

“ Meyers v. Bethlehem Shipbuilding Corp ., 303 U. S. 41,48-50; 
N. L. R. B. v. Jones <& LaughJin Steel Corp ., 301 U. S. 1, 46-47j 
N. Z. R. B. v. Falk Corp n 308 U. S. 453; A . F. L. v. N. L. R. B n 
308 17. S. 401; I. B. E. W. v. N. L. R. B n 308 U. S. 413; Newport 
News Shipbuilding & Drydock Co. v. Schaufler , 303 U. S. 54, 
57-58; In the Matter of the National Labor Relatione Board , 304 
U. S. 486; N. L. R. B. v. Northern Trust Co ., 148 F. 2d 24,27-28 
(C. A. 7); Du Pont v. Boland , 85 F. 2d 12 (C. A 2); Sanco Piece 
Dye Works v. Herrick , 33 F. Supp. 80 (S. D. N. Y.); Zimmers- 
Thomson Corp. v. N. L. R. B n 60 F. Supp. 84 (S. I). N. Y.); 
Isthmian Steamship Co. v. LeBaron , 72 F. Supp. 223 (S. D. 17. Y.). 

14 Switchmen?s Union v. National Mediation Board , 320 U. S. 
297,301; Fay v. Douds, 172 F. 2d 720 (C. A 2). 

u International Union of Operating Engineers , A. F. Local 
No. lJf8 v. International Union of Operating Engineers A. F. L~> 
Local No. 2,23 L. R. R. M. 2517 (C. A 8, March 31,1949) ; Fvtz- 




ers Union, Local No, 72 v. Fur Workers Union, No. 
21238, 70 App. D. C. 122, 133; 105 F. 2d 1, 12 
(C.A.D.C.)): 

* * * it seems clear that by the National 
Labor Relations Act, Congress intended to con¬ 
fer exclusive initial jurisdiction upon the 
Board to determine the appropriate and law¬ 
fully selected bargaining unit for employees, 
and intended to give to the Board alone ap¬ 
propriate machinery, to wit, elections ma¬ 
chinery, for making such determination. It is 
true that the Act does not in express terms 
make the certification power of the Board 
exclusive. But this nevertheless seems to us to 
be the plain intent of the Act, and we think 
that to give it a contrary construction would 
be inconsistent with the development of labor 
legislation and the legislative history of the 
Act itself. The National Labor Relations Act 
was the culmination of long continued efforts 
on the part of labor to establish by statute in 
employees substantive rights of self-organiza¬ 
tion and selection of collective bargaining rep- 

gerald v. Dowds , 167 F. 2d 714 (C. A. 2); Madden v. Brotherhood , 
147 F. 2d 439 (C. A. 4); Reilly v. MUUs , 79 App. D. C. 171,144 
F. 2d 259 (C. A. D. C.); Midis v. Inland Empire District Council, 
79 App. D. C. 214, 144 F. 2d 539 (C. A. D. C.), affd. on other 
grounds, 325 U. S. 697. 

The preclusion of judicial review of representation proceedings 
likewise prevails under the Railway Labor Act. Switchmen's 
Union v. National Mediation Board , 320 U. S. 297; Brotherhood 
v. United Transport Service Employees , 320 U. S. 715, reversing, 
per curiam , 78 App. D. C. 125,137 F. 2d 817 (C. A. D. C.), pre¬ 
cluding judicial review even though the Board’s decision was 
stated to be so clearly erroneous as to be arbitrary. See also, 
Kirkland v. Atlantic Coast Line , 167 F. 2d 529 (C. A. D. C.), cert 
denied, 335 U. S. 843. 
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stantially impaired by the provision for court review 
of election orders prior to the holding of an election. ” 
similarly states: ' 

Section 9 (d) of the bill makes clear that 
there is to be no court review prior to the 
holding of the election, and provides an ex¬ 
clusive, complete, and adequate remedy when 1 - m 
ever an order of the Board made pursuant to 
- section 10 (c) is based in whole or in part 
upon facts certified following an election or 
other investigation pursuant to section 9 (c). 

The hearing required to be held in any such 
investigation provides an appropriate safe¬ 
guard and opportunity to be heard. 

The affirmative intent of Congress to preclude judicial 
review of representation proceedings, in the absence of 
any order against the employer based thereon, further 
appears from the remarks of Senator Walsh of the 
Senate Committee, in response to questions on the 
floor of the Senate (79 Cong. Rec. 7658), as follows: 


Mr. Couzexs. The Senator said that Resolu¬ 
tion 44 was ineffective. Will he tell us before 
he concludes why Resolution 44 wasi ineffective? 

Mr. Walsh. . It was ineffective, as I think I 
stated, because of appeals to the courts. In 
cases where attempts have been made to hold 
elections the claim has been made that the 
Board had no legal authority; the cases have 
been brought into court, and they are in the 
courts and undecided. * * * 

Mr. Colzens. Would the passage of the pend¬ 
ing bill remove the appeals to the courts? 

Mr. Walsh. Yes; it would because it limits 
appeals. It provides for review in the courts 
only after the election has been held and the 
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Board has ordered the employer to do some¬ 
thing predicated upon . the results of the 
election. 

The references to Public Resolution 44 indicate clearly 
the reasons for the desire of Congress to limit the re¬ 
view of representation investigations to cases in which 
they are the bases for unfair labor practice orders. 
Under Section 2 of that Resolution, the old National 
Labor Relations Board was empowered to hold elec¬ 
tions, but “any order” issued under that authority 
was reviewable in the courts of appeals. The manner 
in which this review operated in the single year of 
its life to nullify the election provisions is described 
at length in the reports of the committees recommend- 
ing the passage of the National Labor Relations Act. 
The following passages from those reports, as well as 
those already quoted, permit of no doubt as to the 
design of Congress to remedy the weakness contained 
in the Act’s predecessor. The House Committee Re¬ 
port (H. Rep. No. 1147, 74th Cong., 1st Sess., 6-7) 


states: 


Public Resolutions 44 has not proved much 
more satisfactory even in its provisions which 
had some virtue over the preexisting law, 
namely, the provisions for election. * * * 
Any order issued by the Board under the au¬ 
thority of this section may be enforced or re¬ 
viewed, as the case may be, by petition in the 
appropriate circuit court of appeals, following 
the procedure of the Federal Trade Commission 
Act. 

The weakness of this procedure is that under 
the provision for review of election orders em- 
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ployers have a means of holding up the election 
for months by an application to the circuit 
court of appeals. [The report here discusses 
instances of delay of elections by applications 
for review.] * * * 

The election is but a preliminary determina¬ 
tion of fact, and there is no reason why em¬ 
ployers should have an opportunity for court 
review prior to the holding of the election. The 
ability of employers to block elections has been 
productive of a large measure of industrial 
strife. When an employee organization ha? 
built up its membership to a point where it is 
entitled to be recognized as the representative 
of the employees for collective bargaining, and 
the employer refuses to accord such recognition, 
the union, unless an election can promptly be 
held to determine the choice of representation, 
runs the risk of impairment of strength by 
attrition and delay while the case is dragging 
on through the courts, or else is forced to call 
a strike to achieve recognition by its own eco¬ 
nomic power. Such strikes have been called 
when election orders of the National Labor 
Relations Board have been held up by court 
review. 

The same report further states (id., 22-23): 

Where there are contending factions of 
doubtful or unknown strength, or the represen¬ 
tation claims of the only organized group in 
the bargaining unit are challenged, there exists 
that potentiality of strife which the bill is de¬ 
signed to eliminate by the establishment of this 
machinery for prompt, govemmentally super¬ 
vised elections. 







The Senate Committee Report (S. Rep. No. 573, 
74th Cong., 1st Sess., 5-6) states, under the heading 
“Weaknesses in Existing Law”: 

Obstacles to elections .—Under Public Resolu- 
. , tion 44, any attempt by the Government to con¬ 
duct an election of representatives may be 
contested ab initio in the courts, although such 
election is in reality merely a preliminary de¬ 
termination of fact. This means that the Gov¬ 
ernment can be delayed indefinitely before it 
takes the first step toward industrial peace. 
After almost a year not a single case, in which 
a company has chosen to contest an election 
order of the Board, has reached decision in any 
circuit court of appeals. .. 

This break-down of the law is breeding the 
very evil which the law was designed to pre¬ 
vent.* During the past year and a half the 
country has lived under the constant shadow of 
actual or impending warfare in factory and in 
mine. A large portion of this strife, which 
falls so heavily upon the general public, may 
be attributed to the evils enumerated above. 

In 1937 legislation was proposed before Congress, 
which would have amended the National Labor Re¬ 
lations Act to provide direct review of representation 

proceedings, upon certification, but after expression 

<■ . ) ~ ■ 

of the Board’s objection to such innovation, the pro- 
posed legislation was not enacted. See testimony of 
Charles Fahy, then General Counsel of the Board, in 
Hearings before Committee on Education and Labor 
of the United States Senate, 66th Cong., pp. 460-463, 
quoted in Madden v. Brotherhood, 147 F. 2d 439, 444 
(C. A. 4). Finally, the history of the recent amend- 




meats to the Act is dispositive of any lingering doubt 
as to the laek of jurisdiction of the federal district 
courts to review a representation determination. The 

• - l 

House version of the bill embodying the amendments 
provided for direct review of Board certifications 
in the Courts of Appeals (EL Rep. No. 245, 80th 
Cong., 1st Sess., 50-60). Explaining this proposal, 
the House Report stated ( Id., at 43) : 

The present act permits appeals from certi¬ 
fications by the Board only by employers, and 
then only through cumbersome proceedings 
that always involve risk of strike and of a 
finding that, by following the only course by 
which he could appeal, the employer com¬ 
mitted an unfair labor practice, no matter 
how much in good faith he doubted the validity 
of the certification. This procedure is unfair 
to everyone; the union that wins, which fre¬ 
quently must wait for many months to exercise 
its rights; the union that loses, which has no 
appeal at all no matter how wrong the certifi¬ 
cation may be; the employees, who also have no 
appeal; and the employer, for whom an appeal 
involves grave risks. The bill permits any 
person interested to appeal from a certification, 
as from a final order of the Board. 

Nevertheless, the House provision was eliminated in 
conference (H. Cong. Rep. No. 510, 80th Cong., 1st 
Sess., 55-56). Senator Taft, sponsor of the amend¬ 
ments to the Act, in explaining the rejection of the 
House proposal and the reenactment of the old Sec¬ 
tion 9 (d), said (93 Cong. Rec. 6602) : 

Subsection 9 (d) of the conference agreement 
conforms to the Senate amendment. The 




House Bill contained a provision which would 
have permitted judicial review of certifications 
even before the entry of an unfair labor prac¬ 
tice order. In receding on their insistence on 
this provision, the House yielded to the view 
of the Senate conferees that such provision 
would permit dilatory tactics in representation 
proceedings. 

A fortiori, a direction of election, which is only an 
intermediate step in the process leading to certifica¬ 
tion, is not open to judicial review. 

Accordingly, the consistent history relating to judi¬ 
cial review of representation determinations is em¬ 
phatic in confining review to the avenue of an unfair 
labor practice proceeding in which a final order is 
based on such a determination. The need for strict 
adherence to the limitation is stressed in N. L. R. B. 
v. Falk Corp., 308 U. S. 453. There, the Court of 
Appeals for the Seventh Circuit, in enforcing a Board 
order, conditioned the holding of a forthcoming elec¬ 
tion on terms which the court deemed desirable. In 
reversing this decision as in excess of the power of 
the Court of Appeals, the Supreme Court stated (308 
U. S. 453, 458-459) : 

But § 9 of the Act vests power in the Board, 
not in the court, to select the method of de¬ 
termining what union, if any, employees desire 
as a bargaining agent * * *. 

Nor can authority, for such anticipatoiy con- 
' trol of election methods be found in § 9 (d) 
which permits a review only in those cases in 
which the Board makes an order relating to 
labor practices found to be unfair as a result of 
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a prior certification of a selected bargaining 
agent. Here, the Board's order that the em¬ 
ployer cease its unfair practices * * * was 
not “based in whole or in part upon facts 
certified" as the result of an election or investi¬ 
gation made by the Board pursuant to § 9 (c). 
The proposed election here has not even been 
held and consequently no certification of a 
proper bargaining agent has been made by the 
Board. Until that election is held, there can be 
no certification of a bargaining representative 
and no Board order—based on a certification— 
has been or can be made, so as to invoke the 
court’s power under 9 (d). 

* * * The court has no right to review a 
proposed election and in effect to supervise the 
manner in which it shall thereafter be con¬ 
ducted. There can be no court review under 9 
(d) until the Board issues an order and re¬ 
quires the employer to do something predicated 
upon the result of an election. 

“It is hardly possible that Congress should have in¬ 
tended to permit review by District Courts of 9 (c) 
proceedings while so carefully limiting review of such 

proceedings in the Circuit Courts of Appeals to cases 

» 

in which an order under 10 (c) has been entered." 
Madden v. Brotherhood, 147 F. 2d 439, 442 (C. A. 4). 

Not only is it clear that Congress withheld juris¬ 
diction from the federal district courts to review 
Board action, but where, as here, no more than a di¬ 
rection of election is in question, it is doubtful 
whether this determination has the requisite finality 
necessary to the exercise of judicial power by the 
federal district courts. A direction of election is 
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merely an interim adjudication in an uncompleted 
administrative process which establishes no legal 
rights or relationships and to which no sanction at¬ 
taches. Should the Union lose the forthcoming elec¬ 
tion, further proceedings to correct the Board’s pres¬ 
ent asserted error become unnecessary, and should 
the Board’s investigation culminate in a final order 
based on the Union’s certification, additional asserted 
errors may occur during its course which together 
with the present one can be considered on a single 
review. “This brings into vivid relevance the policy 
against fragmentary review.” Republic Natural Gas 
Co. v. Oklahoma, 334 U. S. 62, 71. At such an in¬ 
decisive stage as the direction of election, the case 
is not ripe for the intervention of the federal judicial 
power. Rochester Telephone Corp. v. United States, 
307 U. S. 125, 130-131, and cases cited; Madden v. • 
Brotherhood, 147 F. 2d 439, 445; Cf. LaCrosse Tele¬ 
phone Corp. v. Wisconsin Employment Relations 
Board, 69 S. Ct. 379, 380-382. 

The action brought below was thus in direct con¬ 
travention of the expressed legislative design that 
there be no review of Board determinations in a Sec¬ 
tion 9 (c) representation proceeding, in advance of 
such determination being the basis of a Board order 
in a Section 10 unfair labor practice proceeding. And 
this Court’s stay of the election pending disposition 
of the appeal accomplishes the unfortunate result, 
which it was the very purpose of Congress to avoid, 
of delaying ascertainment of representatives by in¬ 
terim judicial intervention. 
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CL Assuming tike existence of equity jurisdiction in the federal district 
courts to review Board action, such jurisdiction is prematurely invoked, 
and irreparable injury is not shown 

Appellant grounds its claim for equitable relief 
upon the exclusion at the hearing of evidence relating 
to the Union’s showing of interest. At the most, 
therefore, the administrative error involves no more 
than an erroneous rejection of evidence. But, from 
the exclusion of evidence on a single issue, appellant 
slides semantically into a claim that it has been denied 
the statutory requirement of an appropriate hearing, 
and from that appellant makes the further inexpli- * 
cable jump to a constitutional claim of denial of pro¬ 
cedural due process. A constitutional claim needs 
more than “rhetorical flourishes” 17 to support it. If 
the refusal to admit evidence on the Union’s showing 
of interest fails to comport with the statutory com¬ 
mand of an appropriate hearing, that error, as appel¬ 
lant concedes (Br., p. 14), may ultimately be urged in 
an enforcement proceeding to nullify any certification 
which rests upon an invalid investigation. See, New 
York Handkerchief Mfg. Co. v. N. L. R. B., 114 F. 
2d 144, 148 (C. A. 7). (Supra, p. 15, n. 7.) On the 
other hand, if the Act does not require the showing 
of interest to be litigated, plainly it is within the con¬ 
stitutional pow r er of Congress to commit the question 
to ex parte administrative discretion. See Jacobsen 
v. N. L. R. B., 120 F. 2d 96, 99-100 (C. A. 3). In 
either event, appeal to the Constitution is either 
supererogatory or frivolous, • j 

17 Fay v. D<mds , 172F. 2d 720,725 (C. A. 2). 


Whether the asserted error be constitutional or 
statutory, assuming the existence of equity jurisdic¬ 
tion to review Board action, its invocation at the 
present stage of administrative proceedings to correct 
error is premature. The holding of an election is 
an interim step in a Board process which finds its 

-L’. I \ . ' . 

culmination in an order to bargain based upon a 
certification. Judicial intervention before the admin¬ 
istrative gamut has been run “is at war with the long 
settled rule of judicial administration that no one is 
entitled to judicial relief for a supposed or threatened 
injury until the prescribed administrative remedy has 
been exhausted.” Meyers v. Bethlehem Shipbuilding 
Corp., 303 U. S. 41, 50-51; Macaidey v. Waterman 
Steamship Corp., 327 TJ. S. 540.* In language fully 
applicable to the present case, the Supreme Court has 
recently emphatically reaffirmed the need for de¬ 
ferring judicial action until the conclusion of the 
administration procedure ( Aircraft <Sc Diesel Equip¬ 
ment Corp. v. Hirsch, 331 U. S. 752, 767-768): 

The very purpose of providing either an ex¬ 
clusive or an initial and preliminary adminis¬ 
trative determination is to secure the adminis¬ 
trative judgment either, in the one case, in 
substitution for judicial decision, or, in the 
other, as foundation for or perchance to make 
unnecessary later judicial proceedings. Where 
Congress has clearly commanded that adminis- 

‘ • See also, Fitzgerald v. Douds, 167 F. 2d 714, 717 (C. A. 2); 
Florida v. Bellman, 149 F. 2d 890, 891 (C. A. 5); United Brick 
de Clay Workers v. Junction City, 158 F. 2d 552, 554 (C. A. 6); 
Thompson Products v. N. L. R. B., 133 F. 2d 637, 640 (C. A. 6). 








trative judgment be taken inithilly or exclu¬ 
sively, the courts have no lawful function to 
anticipate the administrative decision with 
their own, whether or not when it has been 
rendered they may intervene either in pre¬ 
sumed accordance with Congress will or be¬ 
cause, for constitutional reasons*, its will to 
exclude them has been exerted in an invalid 
manner. To do this not only would contravene 
the will of Congress as a matter of restricting 
or deferring judicial action. It would nullity 
the congressional objects in providing the ad¬ 
ministrative determination. In this case these 
include securing uniformity of administrative 
policy and disposition, expertness of judgment, 
and finality in determination, at least of those 
things which Congress intended to and could 
commit to such agencies for final decision. 

Appellant stresses as its reason for present judicial 
intervention that the Union may lose the election if 
it is held, and with the Union's loss of the election, 
appellant loses its opportunity for judicial review of 
the Board's action because the administrative pro¬ 
ceeding is terminated without need for judicial inter¬ 
cession (Br., pp. 15, 25)* The prospect of that 
eventuality emphasizes the prematurity of the present 
suit. Judicial review is not a sport which must be 
preserved in the interest of playing the game, and 
an important object of requiring exhaustion of ad¬ 
ministrative remedies is “perchance to make unneces¬ 
sary later judicial proceedings." {Aircraft <Sc Diesel 
Equipment Corp . v. Hirsch, 331 U. S. 752, 767.) 
Implicit in the principle of exhaustion of adminis- 
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trative remedy is the likelihood that some agency 
error will go nnreviewed judicially if the end result 
of the administrative process leaves a litigant unag¬ 
grieved. Certainly, a suitor at law has no appeal 
from an adverse interlocutory ruling during trial, 
although the logical import of appellant’s argument 
is to require it, since without it, error may be uncor- 
refcted if the suitor ultimately prevails on other 
grounds. Administrative no less than judicial pro¬ 
ceedings do not permit piecemeal review. See Cob- 
bledick v. United States, 309 U. S. 323. Moreover, 
if indeed the Board’s action is unconstitutional, and 
its adjudication may become unnecessary if the 
Board’s process runs its course, the policy against 
deciding an avoidable constitutional question “con¬ 
stitutes a strong reason for not allowing this suit 
either to anticipate or to take the place of the 
[Board’s] final performance of its function” {Air¬ 
craft <fc Diesel Equipment Corp . v. Eirsch, 331 U. S. 
752,772). 

Not only is the present action premature, but ap¬ 
pellant upon its own averments states no irreparable 
injury justifying extraordinary equitable relief. Ap¬ 
pellant claims, (1) that the mere conduct of the elec¬ 
tion will disrupt employee relations, and (2) that it - 
will incur irrecoverable expenses of one thousand 
dollars incident to the conduct of the election. Each* 
ground has been too often rejected to warrant exten¬ 
sive elaboration. 

1. Disruption of employee relations. —At this late 
date in the administration of the Act it is implausible 
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APPENDIX 


The relevant provisions of the National Labor Rela¬ 
ms Act, as amended (61 Stat. 136, 29 U. S. C. Supp. 
Secs. 151, et seq.), in addition to those set forth 
the brief, are as follows: 

Prevention of Unfair Labor Practices 

Sec. 10. (a) The Board is empowered, as 
hereinafter provided, to prevent any person 
from engaging in any unfair labor practice 
(listed in Section 8) affecting commerce. This 
power shall not be affected by any other means 
of adjustment or prevention that has been or 
may be established by agreement, law or other¬ 
wise. * * * 

(c) * * * If upon the preponderance of 
the testimony taken the Board shall be of the 
opinion that any person named in the complaint 
has engaged in or is engaging in any such un¬ 
fair labor practice, then the Board shall state 
its findings of fact and shall issue and cause to 
be served on such person an order requiring 
such person to cease and desist from such un¬ 
fair labor practice, and to take such affirmative 
action including reinstatement of employees 
with or without back pay, as will effectuate the 
policies of this Act. * * * 

(e) The Board shall have power to petition 
any circuit court of appeals of the United 
States (including the United States Court of 
Appeals for the District of Columbia), or if 
all the circuit courts of appeals to which ap¬ 
plication may be made are in vacation, any dis¬ 
trict court of the United States (including the 
District Court of the United States for the Dis¬ 
trict of Columbia, within any circuit or district, 
respectively, wherein the unfair labor practice 
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in question occurred or wherein such person 
resides or transacts business, for the enforce¬ 
ment of such order and for appropriate tem¬ 
porary relief or restraining, order, and shall 
certify and file in the court a transcript of the 
entire record in the proceedings, including the 
pleadings and testimony upon which such order 
was entered and the findings and order of the 
Board. Upon such filing, tne court shall cause 
notice thereof to be served upon such person, 
and thereupon shall have jurisdiction of the 
proceeding and of the question determined 
therein, and shall have power to grant such 
temporary relief or restraining order as it 
deems just and proper, and to make and enter 
upon the pleadings, testimony, and proceedings 
set forth in such transcript a decree: enforcing, 
modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of 
the Board. No objection that has not been 
urged before the Board, its member, agent, or 
agency, shall be considered by the court, unless 
the failure or neglect to urge such objection 
shall be excused because of extraordinary cir¬ 
cumstances. The findings of the Board with re¬ 
spect to questions of fact if supported by sub¬ 
stantial evidence on the record considered as a 
whole shall be conclusive. * * * 

(f) Any person aggrieved by a final order of 
the Board granting or denying in whole or in 
part the relief sought may obtain a review of 
such order in any circuit court of appeals of 
the United States in the circuit wherein the 
unfair labor practice in question was alleged 
to have been engaged in or wherein such person 
resides or transacts business, or in the United 
States Court of Appeals for the District of Co¬ 
lumbia, by filing in such court a written peti¬ 
tion praying that the order of the Board be 
modified or set aside. A copy of Liuch petition 
shall be forthwith served upon the Board, and 
thereupon the aggrieved party shall, file in the 
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- court a transcript of the entire record in the 
proceeding, certified by the Board, including 
the pleading and testimony upon which the 
order complained of was entered, and the find¬ 
ings and order of the Board. Upon such filing, 
the court shall proceed in the same manner as in 
the case of an application by the Board under 
subsection (e), and shall have the same exclu¬ 
sive jurisdiction to grant to the Board such 
temporary relief or restraining order as it 
deems just and proper, and in like manner to 
make and enter a decree enforcing, modifying, 
and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; the 
findings of the Board with respect to questions 
of fact if supported by substantial evidence on 
the record considered as a whole shall in like 
manner be conclusive. 

• * * * * * 
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